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By t the Commons Houſe of IE AND. 


® in Parliament aſſembled. 

"x 
1 ORASMUCH as M. PATRICKE - 

I FAX Darcy, by a former order of 

4 8 05 this Houſe, was appointed Prolo- 


6 A SEE cuter, at the Conference with the 
Lords, touching the Queſtions 


anſwers to the ſame z It is hereby ordered, 
and the ſaid M. Daxcy is required, to de- 


5 Clare and ſet forth, at the ſaid Conference; 
E the manifold Grievances, and other cauſes | 


Fo and grounds that moved this Houſe, to pre- 


be propounded as aforeſaid, and to give par- 


| "2 71 _.. propounded to the Tudges, and their pretended 


E-..: - ſowThy-Joid Queſtions to the Lords S Houſe, to 
3 3 5 ea, reafons_f * a. the Joid N a 


©, 


AN 


ARGVMENT 


DELIVERED BT 


PATRICKE DARCY, wy 


By the expreſſe orders of the Commons-Houſe 


_ of the Parliament of Ireland, at a confe- 


_ rence with a Comittee of the Lirks Houſe, 


in the dyning roome of the Caſtle of Dublin, 


Die Iuny 1641, «pon certaine Que- 
2 ons propounded to the Judges of Ireland 
in full Parliament ; and upon the anſwers 


I of the ſaid Tudges to the ſaid Queſtions. 
And in the concluſion, a declaration of the 
Commons Houſe. upon the ſaid Queſtions. 
THE QVESTIONS. 

3 Queſtions, 1 herein the Houſe of Commons humbly defired, 


3 that the Houſe of the Lords would be e to . coped 
iS the Iudges to deliuer their reſolutions. 


kingdome, are free, loyall, and 


2 JW Excellent Majeſty their naturall 
2 Liege, Lord and King; And to be govern- 
3 A 2 ed 
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SO N aſmuch as the Subjects of this 
i dutifull Subjects to his moſt 
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dd only by the Common Lawes of Eng- 
land, & Statutes of force in this Kingdome, 
in the ſame manner and forme, as his Majef- 
ties Subjects of the kingdome of England, 


are and-ought to be governed, by the faid 


Common Lawes,. and Statutes of force in 
that kingdome; which of right the Subjects 
of this kingdome doe challenge, and make 


their proteſtation to be their birth- right, 


; and beſt inheritance ; yet, in aſmuch as. the 
unlawfull actions and proceedings of ſome 


of his Majeſties Subjects, and Miniſters of 
Iuſtice of late Veares, introduced and prac- 


tiſed in this kingdome, did tend, to the in- 


fringing and violation of the lawes, liber- 
ties, and freedome, of the ſaid Subjects of 
this kingdonie, contrary to his Majeſties 
Royall and pious intentions. Therefore the 
Knights, Citizens, and Burgeſſes in Parlia- 
ment aſſembled, not for any doubt, or 
ambiguity, which may be conceived, or 


thought of, for, or concerning the premiſ- 
ſes, nor of the enſueing queſtions, but for 


lanifeſtation and declaration of a cleere 


truth, and of the ſaid Lawes and Statutes 
already planted, and for many ages paſt, 
ſettled in this kingdome. The ſaid Knights, 


Citizens and Burgeſſes, doe therefore pray 
the Houle of the Lords may bee pleaſed to 
command the - Indges of this kingdom; 


forthwith, to declare in writing their reſo- 


lutions 


l 555 


P 6 4 i 4 
"Jutions of ads unto \ the eee Queſtions, 
and ſubſcribe to the ſame. - 
1. Whether the Subjects of this king. . 
dome be a free people, and to be governed, 
only, by the Common Lawes of England, 
and Staines of force in this kin ome! hf o 


2. Whether the Judges of this Land 
doe take the oath of Iudges, and if fo,  # 
whether under pretext of any Act of State, „„ 


Proclamation, Writ, Letter, or Direction, 
under the great, or privie Seale, or privie 
Signet, or Letter, or other Commandment 
from the Lord Lieutenant, Lord Deputy, 
lIuſtice, Iuſtices, or other Chiefe Governor, 
or Governors of this kingdome ; they, may 
hinder, ſtay, or delay, the ſuite of any 
Subject, or his Iudgment, or execution 
thereupon ; if ſo, in what Caſe, and whe- 
ther, if they do hinder, ſtay, or delay, ſuch 
Suite, Iudgement or Execution thereupon, 
what puniſhment do they incurre for their 
deviation and tranſgreſſion therein Pint IT 
Whether the Kings Majeſties previe 
Councell, either with the Chiefe Governor; 
or Governors of this kingdome, or without 
him or them be a place of Iudicature, by 
the Common Lawes, and wherein; Cauſes 
betweene partie and partie, for debts, treſ- 
- 0 accompts, poſſeſſion, or title of 
nd, or any of them may be heard and 

| determined, and of what Civill Cauſes they 
& have 


1 


hate lane, and by what law, and of 


- what-force is their order or decree i in ſuch 
Caſes, or any of them ? 1 


4. The like of the chieſe Governors 
yo Ms 


© Whether grants of Nibns gene i. 


| warranted by the Law, and of what, and 
min what Caſes, and how, and where, and 


by whom are the pretended tranſgreſſors 
againſt ſuch grants puniſhable, and whether 
by fine, mutillation of members, impri- 
ſonment, loſſe and forfeiture of Goods or 
otherwiſe, and which of them? 
6. In what Caſes the Lord Lieutenant, 
Lord Deputy, or other Chiefe Governor, 
or Governors, of this kingdome, and Coun- 


cell ; may. puniſh by fine, impriſonment, 
| mntllation of members, pillorie, or other- 


wiſe, and whether they may ſentence any 
to ſuch, the ſame, or the like puniſhment 
for infringing the Commands of, or con- 
cerning any Proclamations, or Monopolies, 
and what puniſhment doe they i incurre that 
vote for * ſame? _ 

7. Of what force is an Act of gabe or 
proclamation, in this kingdome, to bind 
the libertie, goods, poſſeſſion, or inheri- 


tance of the Natives thereof; whether they 


or any of them can alter the Common 
Law, or the infringers of them looſe their 
goods, chattells, or * or forfeite the 

ſame, 


7 


" 
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fame, by infringing any ſuch A of State, 


I 7 1 
Proclamation, or both, and what puniſh- 


ment doe the ſworne ludges of the Law 
that are Privy Councellors incurre that vote 


for ſuch Acts, and execution thereof? 
8. Are the Subjects of this kingdome 
fubj ect to the Marſhall law, and whether 


5 any man in time of peace, no enemy being 


in the field with Banners diſplaied, can be 


; ſentenced to death, if ſo, by whom, and 
in what Caſes, if not, what puniſhment 


doe they incurre, that in time of peace ex- 
ecute Marſhall law ? 

. Whether voluntary oathes taken free- 
ly before. Arbitrators for affirmance, or 
dilallirmanee of any thing, or the true per- 
formance of any thing be puniſhable in the 
Caſtle Chamber, or in any other Cours, 


and why, and wherefore ? 


10. Why, and by what law, or by 
what rule of police is it that none is ad- 
mitted to reducement of fines, and other 


penaltie in the Caſtle Chamber, or Coun- 


cell- Table, untill he confeſſe the offence 
for which he is cenſured, when as Revera 
he might be innocent thereof, though ſu- 


borned prooffes or circumſtances might 


induce a cenſure ? 

11. Whether the Iudges of the Kin gs 
Bench, or any other Iudges of Gaole deli- 
. or of any other Court, and by what 

8 law) 
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1 doe, or can ay the copies of Indick- 
ments of Felony, or Treaſon, to the Parties | 
"accuſed contrary'to the lawes? 


12. What power hath, the Bajori of 
the Court of Exchequer; to raiſe the ref- 


pite of homage, arbitrarily,” to what rate 


they pleaſe, to what value they may raiſe 


it, by what lay they may diſtinguiſh be- 
_ tweene the reſpite” of homage upon the 


diyerſitie of the t true value of the fees, when 


as Eſcuadge | 18 the ſame, for great and ſmall 


fees, and are proportionaple heel 7 
ment? : bt Hr 
13" Whether it be cenie in the 
Subjects of this kingdome, to repaire unto 
England, to appeale to his Majeſtie for 
redreſſe of injuries, or for other lawfull 
occaſions, if fo, why, and in what condi- 
_ of perſons, and by what lav?ꝰ?ꝛ 
Whether Deanes or other digni- 


rie "of Cathedrall Churches be proper- 
ly, and de mero jure Donative by the 


King, and not Elective or Collative, if fo, 
why and by what law, and whether the 


confirmation of a Deane 4 fatto of the 
Biſhops grant be good and valid in law or 


no, if not by what law ? 
15. Whether the iſſuing of Qyo-war- 


rantoes out of the Kings Bethe or Exche- 


quer, againſt Burroughes that anciently and 
recently | ſent Burgelles to the Parliament, 


| 0+ 


wo” 


Et J 
to ſhew cauſe why they ſent Burgeſſes to 
the Parliament, be legall, or if not, what 
puniſhment ought to be inflicted. upon 
thoſe, that are, or have been the occaſion- 
ers, procurers, and Wa of, andi in 1 
Quo-avarrantoes ? 

16. By what law are "ly char zin 
verdict according to their conſcience, and 
are- the ſole Iudges, of the fact, cenſured 
in the Cattle Chamber, in great fines, and 
ſometimes pillored with loſſe of eares, and 
boared through the tongue, and marked 

ſometimes in the forehead, with a hot iron, 

and other like infamous puniſhment ? 
17. By what law are men cenſurable 
in the Caſtle-Chamber, with the mutilla- 
tion of members, or any other brand of 
infamy, and in what caſes, and what pun- 
iſhment in each caſe there is due without 
W N of the qualitie of t the perſon or per- 
1 
18. Whether in the Cenſures in the 
Caſtle-Chamber regard be to be had to 
the words of the great Charter (viz.) ſal- 
vo contenemento, Sc.? 

19. Whether if one that ſteales a ſheepe, 
or commit any other felony, and after 
flyeth the courſe of Iuſtice, or lyeth in 
woods or mountaines upon his keeping, be 
2 traytor, if not, whether a Proclamation 


can make him ſo? 


20, Whe- 


| 10 1 * 

26. Whether the teſtimony or evidence 
of Rebels, Traytors, protected theeves, or 
other infamous perſons, be good evidence 
in law to bee preſſed upon the tryalls of 
men for their lives, or 3 the Iudge 
or Iurors ou ught to be W . the matter 
in fact? 
21. By what Mn are Fayres and Mark- 
ets to be held in Capite, 2255 no other 
ſſe tenure be mentioned in his Majeſ- 
ties Letters-Patents, or grants of the ſame 
Fayres and Markets, althou gh the rent or 
erh ſumme be reſeryed thereout 7 


Copia vera. 


Extraft Per Phil. Fern, Cleric. Parl. Com. 


Si RICHARD BLAKE, 
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| Made i in the Lords Houſe, upon profenting 


of the ſaid Queres there, by command 
. the Houſe or Commons. 


dA I am commanded bs the 
igt, Citizens, and Burgeſſes 


the Acts, and Ordinances of that Houſe. 


My Lords, It is farre from their ſenſe. 
and intention to trench upon his Majeſties 
| prero- 


now affembled in Parliament to preſent 
unto your Lordſhips certaine Qyeres, that 
by vote were ordered to be entered among 
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ative, 8 are to ae; great coinfort 
ſenfibh, of his highnefl& Moſt gracious an- 
ſwer to the petition" of Right in the third 
yeare of his Maj eſties Raigne, that his pre- 
rogative was to defend the ſubjects rights 
and liberties, and the ſubjects right to 
ſtrengthen his prerogative. No relative is 
greater then What is between the great 

prerogative of the King, and the liberty of 
the people, none of them hath exiſtence 
or being without the other, and the "5 


portionable temper of both makes the 


pieſt ſtate for power, for riches, - and fn 
endurance, they are cymented and coupled 
by a gordian indiſſoluble knot, which no 


man ought to cut or untye, and as (like 


Hiporrates his inſeparable twines) they were 
borne together, ſo they grew, proſpered, 
and will-for ever by the continued grace of 
the King of Kings flouriſh together, 

My Lords, Thoſe Queres are but a 
compendium and Epitome of ſome preſſures, 
which under the name and title of law are 
practiſed in a diametricall oppoſition to the 
ſubſtance thereof; every quere is like a 
fucker that ſprings cloſe by the roote, and 
drawes the radicall ſubſtance from it, to its 
owne nouriſhment, but the plants deſtruc- 
tion, every quere doth tend to diſcover the 
Tares ſowed by the enemie amongſt the 
gas Carne that over-tops and choaks it. 


: © i3 | 

th Tan The Houſe of Cornthons 
Eoncgives; that the reſolutions of thoſe Wo 
res will bring to light from datkenes that 
hath long involved them, the practiſes of 
ſuch * ground working moals, that 
overturne this our Native foyle, that they 
will unmaske ſuch licentious ſpirits, as dare 
ſhadow injuſtice with the Cloake and cover 
of juſtice, that it Will bung a generall con- 
tent and ſatisfaction to El the ſubjects of 
this kingdome, to ſee that: perſpective as in 
a Chriſtaline glaſſe the extent of power, the 
rules of obedience, and the conformitie 
that the lawes expect, and that the conſe- 
quence will be that Iuſtiee will be ſo ad- 
miniſtered hereafter that- the ſtreames of it 
ſhall runne cleare, not crofled, thwarted or 
diverted by any arbitrary, unlimited or 
extrajudiciall interruptions, and that our 
lawes (which are the fruites and bloſſomes 
of Iuſtice) will be maintayned and exer- 
ciſed in their fundamentall and radicative 
vigor. Your Lordſhips intereſts concent- 
ring in this equally with ours, the houſe 
hath commaunded mee to deſire your Lord- 
ſhips to require the Iudges of this Realme 
to deliver their opinions unto them of thoſe 
Veres, and that | in writing and ſpeedily. 
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Vnto the queſtions tranſmitted from the Hono- 
rable Houſe of Commons unto the Lords Spi- 
rituall and Temporall in Parliament af- 
ſembled, whereunto they deflred their 
Loradſbips to require the ſaid Fudges 
anſiwers in writing forthwith. 
May 25. 1641. 


FN all humbleneſſe the faid Iudges doe 
deſire, to repreſent unto your Lordſhips, 
the great ſence of griefe that they appre- 
hend out of their feare, that they are falne 3 
| 5 from 


rr 
9 1 5 S 


11 


from that good opinion, which they deſire 


to retayne with your Lordſhips and the ſaid 
houſe of Commons in that (notwithſtand- 
ing their humble Petition and reaſons to 
the contrary exhibited in writing, and de- 
clared in this moſt honourable houſe) your 
Lordſhips have over- ruled them, and often 


commanded their anſwers unto the ſaid 


Queſtions, although they have informed 
your Lordſhips, and ſtill with aſſurance 
doe averre, that no preſident in any age can 
be ſhewen that any Iudges before them 
were required or commanded to give an- 
ſwer in writing, or otherwiſe unto ſuch 
generall, or ſo many gueſtzons, in ſuch a 
manner in Parliament, or elſewhere, un. 
leſſe it were in that time of King Richard 
the 2% which they humbly conceive, is not 
to be drawne into example. And therefore 
they yet humbly ſupplicate your Lordſhips 
ſo farre, to tender their profeſſion and 
places, and their relation, to his Majeſties 
ſervice, as to take into your ſerious conſi- 


derations, the reaſons that they have an- 


nexed to this their anſwer, before their an- 


ſwer be entered, or admitted, among the 
Acts of this high Court, and that if your 


Lordſhips in your wiſdomes, ſhall after 


thinke fit to give any Copies of their An- 


ſwers, that for their Iuſtification to the pre- 
ſent and ſucceeding times your Lordſhips 
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will be pleaſed: to require the Clerke of 


this moſt honorable Houſe, that no Copies 
may be given of the ſaid anſwers without 
the ſaid reaſons. . 

2. Secondly the ſaid Judges humbly de- 
ſire your Lordſhips to be pleaſed, to be in- 
formed, that the words in his Majeſties 
writs; by which they are commanded to 
attend in Parliament, are, that the faid 
Tudges ſhall be preſent with the Lords- Juſ- 
tices or other chiefe Governor and your 
Lordſhips, at the ſaid Parliament, called, 
Pro arduis & urgentibus regni negotijs ſuper- 
dictis negotijs trattaturi & confilium ſuum 


impenſuri. And they deſire your Lordſhips 


to take into your Conſideration whether 
any advice may be required by your Lord- 


ſhips, from them, but concerning ſuch par- 


ticular Matters, as are in treaty and agi- 
tation and judicially depending before 
your Lordſhips, upon which your Lord- 


ſhips may give a judgement, order, or ſen- 


tence, to be recorded among the Records 


and Acts of this honorable Houſe, and 
whether they may be commanded by your 
Lordſhips, to ſubſcribe their hands unto 
any opinion or advice they ſhall give upon 
any matters in debate before your Lord- 
ſhips there, and whether your Lordſhips 
can conceive any finall reſolution upon the 
matters contayned in the ſaid Qyeſtons. 


3. Thirdly, 
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3. Thirdly, although the ſaid queſtions 
are but twenty two in number, yet they 


fay, that they contayne at leaſt fifty generall 


queſtions, many of them of ſeverall mat- 
ters, and of ſeverall natures, within the 
reſolution of which moſt of the great af- 
faires of this kingdome, both for Church 
and Common-wealth, for late yeares may 
be included; and therefore the faid Iudges 
do openly aforehand profeſſe, that if any 


articular, that may have Relation to any 
of thoſe Queſtions ſhall hereafter come ju- 


dicially before them, and that eyther upon 
argument or debate (which is the ſive or 


fann of truth) or diſcovery. of any generall 
inconvenience, to the King or Common 


wealth in time (which is the mother of 
truth) or by further ſearch or information, 
in any particular, they ſhall ſee cauſe, or 
receive ſatisfaction for it, they will not be 
concluded by any anſwer, they now give to 
any of theſe generall queſtions : but they 


will upon better ground and reaſon with 
their predeceſſors the Iudges in all ages 
with holy Fathers, Councels, and Parlia- 


ments, retract, and alter their opinion ac- 
cording to their conſcience and knowledge, 


and the matter and circumſtances of the 


cauſe as it ſhall appeare in judgement be- 


fore them, it being moſt certayne that no 


generall caſe, may be ſo put, but a cir- 


1 cumſtance 
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cumſtance in the matter or manner may 
alter a reſolution concerning the ſame. 

4. Fourthly, The ſucceeding Iudges, 
and age notwithſtanding any anſwer given 
by the now Indges, may & of another 
opinion then the now Iudges are, without 
diſparagment to themſelves, or the now 
Iudges, in regard that many particular cir- 
cumſtances, in many particular cafes may 
fall out, that may alter the reaſon of the 


Lawes, in ſuch a Caſe; which could not 


be included or foreſeene in a generall 
queſtion, or anſwer thereunto : And there- 
fore they deſire your Lordſhips to confider 
of what uſe ſuch anſwers may be, to the 
preſent and future times. | 
5. Fifthly, Many of the ſaid queſtions, 
as the are propounded (as the ſaid Iudges 
humbly conceive) doe concerne his Majeſty 


in a high degree, in his Regall and prero- 


gative power, in his Government, in his 
Revenue, in the Iuriſdiction of his Courts, 


in his Martiall affaires, and in his Miniſters 


of State, ſo that the ſaid Indges conſider- 
ing their Oathes, and the duty which by 
their places they owe unto his Majeſty 
humbly conceive they may not with ſafety 
give anſwer thereunto, without ſpeciall 
licence from his Majeſty, and therefore 
they ſtill humbly pray your Lordſhips (as 
formerly they did) not to preſſe any an- 

5 ſwers 


— 


pleaſure therein be ſignified, 


191 
fwers from them untill his Majeſties princely 


6.  $ixthly, If the matters of theſe queſ - 
tions which ayme at ſome abuſes of former 
times, were reduced into Bils, they con- 
ceive it were the ſpeedy way to have ſuch 


| a reformation which might bind the pre- 
ſent times, and poſteritie, and in ſuch pro- 


ceeding they ought and would moſt cheere- 
fully contribute their opinions and beſt 
endeyors, but in ſuch a courſe (as they ap- 


prehend it) which points at puniſhment 


they have reaſon to bee ſparing in giving 
any opinion further then the Duty of their | 


places doth command from them. 


7. Seventhly, Although it may be con- 


ceived, that the anſwering of fuch and fo 


many generall queſtions, by the + now 
Iudges may contribute ſome helpe to the 
reformation. now ſo much defired, yet no 
man knoweth but this new preſident in 


propounding of ſuch queſtions to Iudges 


in ſucceeding times (as the Iudges and 


frame and conſtitution of the Common- 


wealth may be) may fall out to be moſt 
prejudiciall to the State and Common- 
wealth. ES 555 
8. Eigbily, Moſt of the matters in ſe- 
verall of the ſaid queſtions, are already by 
your Lordſhips and the ſaid houſe of Com- 
mons voted and repreſented to his Majeſty 
beer + # BY "or 
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n 
for grievances, and therefore no opinions 
of the Iudges, under favour are needful or 


to bee required thereunto, unleſſe the ſame 


| ſhall come in further agitation and diſcuſ- 
ſion in this honorable Houſe. =_ 
9. The Tudges opinions are not uſually 


called upon in Parliament, but when upon 
debate great and difficulte points in Law 
doe ariſe, where, this moſt honorable houſe 


doth thinke fit to command their opinions, 


but no reſolutions, doe belong unto the ſaid 


Iudges, in Parliament, but unto your Lord- 
_ ſhips; Yet in the front and preamble of 
the ſaid queſtions, the reſolution of the ſaid 


queſtions' by the Iudges, is forthwith de- 
fired, to be required by your Lordſhips in 


writing, although the firſt queſtion, vix. 


Whether the ſubjects of this kingdome be 


a free people, &c. be poſitively, reſolved by 
the preamble to the ſaid queſtions, in which 


it is likewiſe declared that the ſaid Iudges 
anſwers thereunto, are not defired for any 


doubt or ambiguitie which may be con- 
ceived or thought of, for, or concerning 
the premiſſes, nor of the ſaid queſtions ; 


but for manifeſtation and declaration of a 
cleere truth, and of the Lawes and Statutes 


already planted and ſetled in this king- 


dome: And they fay that it is impoſſible, 
to make any manifeſtation or declaration 
of Law, or ſtatutes, which may hold or be 
e | uſefull, 


uſefull, upon ſuch | generall . queſtions. - As 
moſt of theſe are, namely. By what Law ? 


in what caſes? of what? and which of 
them? of what power? of what force? 


how ? where ? by whom ? why? where- 
fore? what puniſhment? by what rule of 


policy? in what condition of perſons? in 


regard that the next ſucceeding Iudges may ; 
be of another opinion, and that 2 circum- 


Nance may alter the reaſon of this Law, in 
many particular caſes, which the wit of 
man js not able to foreſee, or give a gene- 
rall rule in. And they ſay that to give an- 


ſwers unto ſuch queſtions as might give 
any ſatisfaction to your Lordſhips, or to the 
honorable houſe of Commons, would make 
up a great volmue, and require more time 
than your Lordſhips have afforded unto the 
ſaid Iudges, conſidering their great toyle, 
in their Circuites the laſt ſhort vacation, 


their other imployments in the Common- 


wealth, and their daily attendance on your 


Lordſhips in Parliament, and the ordinary 
Courts of Iuſtice; And yet leaſt they might 
ſeeme to come any way ſhort in perform- 


ance of that duty, which they confeſſe to 


be due unto your Lordſhips, or be wanting 
in promoting or adyancing the. Common- 


wealth, which they beleeve to be aymed at 

by the ſaid queſtions, though it may ſeeme 

to drawe damage or prej , upon their 
B 3 particu» 


041 


preſent unto your Lordſhips, the enſuing an- 
Ress unto the ſaid queſtions which is as 
much as by their Oathes or in the duty they 
owe unto his Sacred Maj * (before his 
princely pleaſure bee therein grated I) _ 


can anſwer thereunto- 

eg. 9 the Hſe, "they andrea that the 
ſubjeets of this king dere are a free people 
and are, for tlie general to bee governed 
onely by the —— lacs, of England 
and Ratütes of force in this kingdome, yet 
they ſay that as in England, many ſtatutes 
are growen obſolete, and: out of uſe, and 


ſome particular ancient Lawes (afwell in 
eriminall as in Civill cauſes) have beene 


changed 'b interpretation of the Judges 
there, as they found it moſt agreeable to 
the generall g Ai of the Common-wealth, 
and as the Am did require it; So, our 
predeceſſors the Iudges of this kin gdome 


as the neceſſitie of the times did move 


them, did declare the law in ſome parti- 
cular caſes otherwiſe than the fame is prac- 
tiſed in England, which the now Judges 
cannot Alter, without apparent diminution 
of a great part of his Majeſties ſtanding 


revenue, and opening a gap for the ſhak- | 


ing and queſtioning of the eſtates of many 
off his Majeſties ſubjects, and the overthrow- 
ing of ſeverall Tudgements Orders, De- 

crees, 


particulars, they dor in all humbleneſſe 
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crees, which depend thereupon. For ex⸗ 
ample, If it be found by office of Record, 


ſufficient for forme that a man was killed 


in actuall rebellion, and at the time of his 
death was ſeized of lands, hereditaments, 
goods, or chattels, by the conſtant decla- 
ration of Law, and practiſe of former times 
here, the Crown was intituled to ſuch 
lands, goods, and chattels, and many mens 

eſtates depend thereupon, and yet the law 
is not ſo taken in England, So if one or 
more commit Felony, and then ftand out 


upon his or their keeping, and hee or they 


will not ſubmit themſelves to be tryed by 
the law, but being in that ſtate doe robbe 
or ſpoyle and terrifie his Majeſties people; 


whereby the countrie is diſquieted, this by 


the conſtant opinion of our predeceſſors in 
this kingdome hath beene adjudged a lea- 
vying of warre within the Statute 2 5. Edw. 
z. and ſo conſequently treaſon. Alſo by 
; 6 common received opinion and practiſe 
in this kingdome, the Vife is to have a third 
of all the goods, chattels and credits of her 
huſband (the debts being payed) although 
he diſpoſe of all by his will from her ; And 
yet the conſtant practiſe is otherwiſe in 
England, and other inſtances of that kind, 


might be made, fo that the words (onely) 


muſt receive a benigne expoſition before 
the firſt queſtion can receive a generall an- 
B4 ſwer, 


: (4 3 

fer; in the af irmative, "Secondly; many 
Cal ſes 123 great weight and conſequence in 
this kingdome, are to bee decreed and or- 
dered. by equitie in the proper Courts of 
equitie, and in courſe of State at the Coun- 


contrary to law,. * which the Common- 


- * 1 4 


law and ſtatutes of force in this kingdome 


giye no remedie. Thir dly, there are ſeve- 


rall other lawes of force in England, and 
Treland ſo farre as they have been received, 
which though ſome would have to be part 
of the Common-law of England, yet we 
find them particularly diſtin guilhed from it 


in our Printed Bookes 1 in Parliament Rolles 


In England, as Lex eft conſuetudo Parlia- 
ments, Jura belli, Eccleſiaſticall or Canon 
law in certaine caſes, Civill law in ſome 
caſes not onely 1 in Eccleſiaſticall Courts, but 
in the Courts of Conſtable and Marſhall, 
and of the Admiralty, and upon particular 
occaſions, in the other Courts lex Merca- 
toria, SWO. 

2. To the ſecond, They ſay that the 
Iudges of this kingdome 85 take the Oath 


of Iudges, which Oath is ſpecified amongſt 


the ſtatutes in 18, Edw. 3. and is after 
explained by the ſtatute of 20 Edi. 3. and 
that they may not ſtay, hinder, or delay 


the ſuite of any ſubject, or his judgement, 


or execution thereupon (otherwiſe then ac- 
cording 
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= cording to the law and courſe of the Court, 
= where they 1 pretence of any act 
of ſtate, proc 
rection under the great or privy Seale, or 
privie Signet, or Letter, or other Comman- 
dement from the Lord Lieutenant, Lord 
Deputy, Iuſtice, Iuſtices, or other chiefe 


mation, writ, letter, or di- 


Governor of this kingdome, moſt of which, 


doth appeare by their Oath expreſſed in the 
ſaid 4 and the ſaid ſtatute of 29. 


Edv. 3. cap. 8. and the ſtatute of 28. Edw. 
3. cap. 2. as to Barons of the Exchequer. 


And that as they know no puniſhment 
due to Judges, for their deviations | and 
tranſgreſſions, without other aggravation ; 


So they know no puniſhment layd downe 


by any law againſt them for their deviati- 


ons and tranſgreſſions, in hindering, ſtaying, 
or delaying of Iuſtice, contrary to their ſaid 


Oath, other then what is declared in their 
ſaid Oath, and the ſtatute of 20. Edw, 


3. 


that may turne to the damage or diſheriſon 
of our Soveraigne Lord the Kings moſt 


Excellent Majeſtie, by any manner of way 
or colour. And that they ſhall give no 


advice or counſell to any man great or 


ſmall in no caſes, wherein the King is a 
party, 


3. To the Third, they ſay that it is | 
part of their ſaid Oath, as Iudges, that they 
ſhall not counſell or aſſent to any thing 
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things where they may reaſdnably doe the 
fame And that in the Explanation of their 
ſaid Oathes, by the ſtatute of 20. Edw. z. 
tap. I. It is declared that they ſhall give 
no counſell to great men, nor ſmall, in 
caſe Where the King is party, or which 
doth; or may touch the King in any Point. 
And:as your Lordſhips have beene honor- 
ahly pleaſed by an order of this honorable 
houſe, bearing date the firſt of March Anna 
Dom. 1647. Annog. Regni Caruli decimo 

| ſexto to give way, that they ſhould not be 
compelled to anſwer any part of thoſe queſ- 
tions,', which did concerne his Majeſties 
prerogatives or | were: againſt their oathes 
ſo they humbly' repreſent unto your Lord- 
ſhips, that they conceive that the anſwering 
of the particulars of this queſtion, doth 
concerne both, for that the Kings privie 
Counſell as the queſtion tearmes it, or the 
Coxincell-board, is a Court of his Majeſties 
high prerogative, where all proceedings are 
before him, and his Counſell, or before his 
Governor (who doth immediately, to many 
purpoſes repreſent his Majeſties perſon) and 
the Counſell. And where the great affaires 
of ſtate concerning his Majeſties honor, 
government, profit, and of great perſons 
and cauſes concerning the a 

| which, 


5 Ci a7 11 
| which, ** not conveniently be remedied 
by the ordinary rules of Common-law, and 
many ether cauſes have been treated of, 

and managed. And as his Maj jeſty is is the 
= fountayne:of all: Iuſtice, within. his king- 
Lance and may grant Cognizance of pleas 
unto his ſubjects, and Corporations, and 
may by his Commiſſion authorize whom 
he ſhall thinke fit, to execute many bran» 
ches of his authoritie, ſo they humbly con- 
ceive, it doth not ſtand: with their Oathes 
or duties of their places, ho are but 
> Tudges of the ordinary Courts of Iuſtice, 
before his Majeſties pleaſure fignified in 
that behalfe, to ſearch into the Commiſ- 
ſions or inſtructions of the chiefe Governor 
and Counſell, zor to give any opinion con- 
cerning the limits, juriſdiction, orders, de- 
crees, proce or members of that high 
Court, and that the King hath a preroga- 
tive for the hearing ſome of the matters in 
this queſtion ſpecified before his chiefe 
Governor; We beſeech your Lordſhips to 
caſt your eyes on the ſtatute of 28. K 6. 
cap. 2. in this kingdome, where after mat- 
ters are directed to be ſent to the ordinary 
Courts, yet the Kings prerogative is expreſſe- 
ly ſaved, notwithſtanding all which, his 
gracious Majeſty (for whom it is moſt pro- 
per) hath of late been pleaſed to limit the 


Pro- 


3 ST 
Proceedings of that Board by his inſtructi- 
ons in _ 5 - 5 "I IR, 
4. To the fourth, they anſwer as to 
5. To the ffth, they ſay that generally 
all grants of Monopolies, whereby trading, 
manufacture, or commerce is reſtrayned, 
and the profit which ſhould goe to many 
hindred and brought into a few hands, are 
againſt law, the liberty of the ſubject and 
the good of the Common: wealth, though 
they carrie never ſo faire a pretence of re- 
forming abuſes, and that the pretended 
tranſgreſſors againſt ſuch grants are not at 
all puniſhable by any rule of law, that they 
know of, And yet they ſay, that they con- 
ceive that his Majeſtie, that is, the head 
and father of the Common- wealth may re- 
ſtrayne the uſe and impartation and expor 
tation of certaine commodities, or confine 
the ſame into a few hands for a time 
where there may be likelyhood of his Ma- 
jeſties profit, (which is the profit of the 
Common-wealth,) and no apparent preju- 
dice to the Common- wealth doth appeare, 
and that when time ſhall diſcover ſuch pre- 
judice, then ſuch reſtraints ought to ceaſe; 
So if a man by his owne invention at home, 
or travell, obſervation, or charge abroade 
doth introduce a new profitable, and uſefull 
trade or profeſſion into the Common- 
wealth, 


> © 7 
5 


1 29 1 


wealth, in ſuch caſes his Majeſty may lawv- 


py 


* 


fully grant and licence the only making of 
ſuch commoditie or teaching or uſing of 


ſuch trade for a certayne time, and the tranſ- 


greſſors againſt ſuch warrantable grants, 
may be puniſhed by payment of damages 


unto the Patentee, in an ordinary courſe of 
Hluſtice, or otherwiſe, as the nature of the 


offence and matter doth deſerve; and as 


the conſequence and importance of the mat- 


ter may be to the King, State, or Common 
wealth. And they ſay that the matter, 
manner, reſtrictions, limitations, reſerva- 
tions, and other clauſes contayned in ſuch 
grants or licences, and the Commiſſions or 
Proclamations, thereupon and undue exe- 
cution thereof, and ſeverall circumſtances 
may make the ſame lawfull or unlawfull, 


| whereof they are not able to give any cer- 


tayne reſolution (before ſome particular 
commes in judgement before them) ney- 


ther are they otherwiſe able to anſwer the 


generall in the particulars of the ſaid queſ- 
tion, of what, in what caſes, how, where, 
and by whom, or which of them, wherein 
whoſoever deſireth further ſatisfaction he 
may pleaſe to have recourſe unto the 


knowne caſes of Monopolies, Printed autho · 
rities, and written Reports, and unto the 


ſtatute of 21. Ia. in England concerning 
Maonopolies, 


T0 
Monopolies, and the ſeverall exceptions and 
limitations therein. 

6. To the fixth, they they tan no 
otherwiſe anſwer then hey fo mots in 
their anſwer” to the third queſtion, for the 
reaſons therein ſet forth, 

7. To the ſeventh, they ſay, that 4 Pro- 
clamation or act of State cannot alter the 
common-law, and yet Proclamations are 
acts of his Majeſties prerogative, and are, 

and alwayes have beene of great uſe, and 
that the contemners of ſuch of them as are 
not againſt the law, are and by the conſtant 

ractiſe of the Star-chamber in England 
55 beene puniſhed, according to the na- 
ture of the contempt, and courſe of the ſaid 
Court, and althou gh acts of State, are not 
of force to bind the goods, poſſeſſions, or 
inheritance of the ſubject, yet they have 
beene of great uſe for the ſetling of the 
eſtates of very many ſubjects in t is King · 
dome, as may appear in the Report of Iriſh _ 
gavelkind in Print. And further to that 
queſtion they cannot anſwer for the req _ 
ſons in their anſwer unto the third Welden 
ſet forth. | 

8. To the eihth, they ſay, that they 
know no ordinary rule of law, by which 
the ſubjects of this kingdome are made 
ſubject to Marſhall - Law in time of 
peace, and that they find the uſe thereof in 


time 


; . 313 
dime of peace, in England, complay ned of 
in the petition of right, exhibited to | his 
# Majeſtic in the third yeare of his ralgnes | 
And that they conceive the granting 0 
& thority and Commiſſion for execution there. 
of, is derived out of his Majeſties Regall 
4 and prerogative power, for ſuppreſſing of 
ſuddaine and great inſolencies and infur- 
rections, among armies, or multitudes of 
armed men lawfully or unlawfully con- 
vented together, (the right uſe whereof in 
all times 15 beene dus moſt neceſſary in 
this kingdome) And further to that queſ- 
tion they cannot anſwer, for that as they 
L | conceive, it doth concerne his Majeſties 
Regall power, and that the anſwering of 
. 4 the he part of the queſtion doth properly 
belong to another profeſſion, whereof they 
A have no Cognizance. OW: : 
9. To the ninth they ſay, that as the 
; taking of any Oath before any but ſuch 
ludges or perſons as have power to give or 
j demaund an Oath, for deciſion of contro- 
5 j verfies, is by moſt Divines in moſt caſes 
counted to be a raſh Oath, and fo an of. 
© fence againſt God, within the third Com- 
mandement, ſo the preſcribing and de- 
mauncling of a ſet Oath by any that can- 
not derive power ſo to doe from the 
© Crowne, (where the fountaine of Iuſtice 
4 under God doth wy" is an | offence againſt / 
the ; 


% , ww. 

the law of the Land, and as for voluntary 

and extrajudiciall Oathes, although freely 
taken before arbitrators or others, they ſay 
las this kingdome is compoſed in many 
_ particulars, as the nature and conſequence 
8 of the cauſe, or the quality of the perſon 
who taketh, or before whom the ſame is 
taken, may concern the Common- wealth, 
or the members thereof) ſuch taking of 


= . — . 


- ſuch Oathes or proceeding or grounding on 
ſuch Oath in deciding of controverſies, ac- 
: cording to the ſeverall Circumſtances, that 
þ may occure therein, or the prejudice, it may 
Introduce to the Common-wealth, may be 
| puniſhable by the Common-law, or (if it 
grow unto an height or generall inconve- "# 
nience to the common-wealth or members 
thereof) in the Caſtle- chamber; For though 
ſuch an Oath be voluntary, yet in moſt 
caſes, it is received by him, that doth in- 3 
tend to ground his Indgment thereon, and 
after the Oath is taken, the arbitrator, rr 

he that intends to yeeld faith to the party, 

that tooke the Oath, doth examine him 

upon one or more queſtions, upon the ſaid _ . 

Oath, unto the anſwer whereof, hee doth  ; 

give faith and aſſent, truſting on the ſaid | 

Oath. And whereas Oathes by Gods in- 

ſtitution were chiefly allowed to bee taken 

before lawfull Magiſtrates, for ending of + 

controverſies, yet common experience doth 1 
; AE: teach 
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teach in this kingdome, that oftentimes 
orders and acts grounded on ſuch volun- 
tary Oathes, beget ſtrife, and ſuits; and 
commonly ſuch orders when they come to 
bee meaſured by rules of law, or equitie in 
the Kings Courts become voyde, after 
much expence of time, and charge that we 


ſay nothing of that, that thereby many 
cauſes proper to the King's Courts are 
drawn ad aliud examen, and thereby the 


* 
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Kings juſtice and Courts often defrauded 
rr rr 
10. To the tenth, they ſay, that they 
are not Iudges of rules of policie, but of 
law, and that they know no certayne 
rule of law, concerning reducement of 
fines, The ſame being matters of his Ma- 
jeſties own meere Grace, after a man is cen- 
ſured for any offence : And that they know 
no law, that none ſhall be admitted to re- 


ducement of his fines or other penalties in 


the Courts in the queſtion ſpecified; untill 
he confeſſe the fact for which he was cen- 


ſured. But foraſmuch as the admittance 
to a reducement after conviction, for an of- 
| fence, is matter of Grace and not Iuſtice; 


It hath beene the conſtant courſe of theſe 


Courts both here and in England, for cleer- 


ing of his Majeſties Iuſtice (where the par- 
tie will not go about to cleere himſelfe, by 
reverſall of the cenſure or decree) not to 


C 8 admit 


. 
admit him to that grace, untill he hath 

confeſſed the juſtneſſe, of the ſentence pro- 
nounced by ti Court againſt him. And 
that the rather for that commonly the 
ability and diſabilitie of the partie doth not 
appeare in judgement before them but the 


nature and circumſtances of the offence, 


according to which, they give ſentence 
againſt Fim or them, in terrorem after 
which, when the partie ſhall make the 
weakneſſe of his eſtate appeare, or that the 


Court is otherwiſe aſcerteyned, that they 
doe of courſe proportion the cenſure, or 


penaltie, having regard to his eſtate, 

11. To the eleventh, they ſay, That 
neither the Iudges of the Kings Bench (as 
they informe us, that are of that Court) 


or Iuſtices of Gaole delivery, or of any 


other Court, doe or can by any law they 
know, deny the copies of Indictments, of 
Felony, or Treaſon, to the partie only 
accuſed as by the ſaid queſtion is demand- 
ed. | | 
12. To the 7wel/th, they fay, that 
where lands are holden of the King by 
the Knights ſervice, in Capite, the tenant 
by the ſtrict courſe of Law ought in per- 
ſon to doe his homage to the King, and 
untill he hath done his homage, the an- 
cient courſe of the Exchequer hath beene 
and yet is, to iſſue proceſſe of diſtringas 

dat 
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out of the ſecond remembrance Office, to 


diſtrayne the tenants ad fuciendum homagium 
or pro homagio ſuo reſpectuando, upon which 
proceſſe, the Sheriffes returneth iſſues. And 
if the Tenant doe not thereupon appeare 


and compound with the King, to give a 
= fine for reſpite of homage, then the iſſues 


are forfeyted to the King for his contempt, 
but if he appeare, then the Court of Ex- 
chequer doth agree with him to reſpite his 

homage for a ſmall fine, wherein they re- 
gulate themſelves under the rate expreſſed 


and ſet downe in England by vertue of a 


privie Seale in the 15. yeare of Qusene 
Elizabeth, whereby the rates are particu- 


larly ſet downe, according to the yearely 


value of the Lands, which rates are con- 
firmed by act of Parliament in 1. Lacob. 
Regis. cap. 26 in England, before which 
time there was not any ſuch certayntie, 
but the fame reſted in the diſcretion of the 
Court by the rule of Common-law, and ſo 
it doth at this day in Ireland, howbeit we 
conceive that the Court of Exchequer here 
doe well to regulate their diſcretions by 
thoſe rates in England, and rather to be 
under then to exceede the ſame, which the 
Barons there doe, as they doe inform us, 


1 that are Iudges of the other Courts. 


C2 13. To 
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Iz. To the 13. they fay, that they 


know no rule of Law or ſtatute, by which 


it ſhould be cenſurable, in the 1 ects of 


this kingdome to repayre into England, to 
appeale unto his Majeſty for redreſſe of in- 


juries, or for other their lawfull occaſions, 


unles they be prohibited by his Majeſties 


writ, or proclamation or, other his Com- 
mand. But they find that by the ſtatute 


and ſome inference to that purpoſe may be 
made upon the ſtatute of 25. Hen. 6. cap. 


2. in this kingdome. 
14. To the 14. they ſay, that ſome 
Deanries and dignities, not Deanes or dig- 


nitaries (as the queſtion propounds it) are 


properly, and de mero jure donative by the 


King, ſome Elective, and ſome Collative, 


according to the firſt foundation and uſuage 
of ſuch Churches, and they humbly deſire 
that they may not be required to give any 
further anſwer to this queſtion; for that it 


may concerne many mens eſtates which 


may come judicially in queſtion before 


them. 


RY Pa 


15. To the 15. they fay, that they _ 
conceive that where priviledges are claym- 
ed by any body politicke, or other, the 


8 5k 7 1 


of 5. Ri C h, 2; the paſſage of the ſubject 7 
out of the Realme, is prohibited without 
ſpeciall licence, excepting Noblemen, and 
others in the ſaid ſtatute ſpecially excepted, 
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| ranto to cauſe the parties clayming ſuch 
priviledges, to ſhew by what, warrant they 


©: 
Kings Counſell may exhibite a guo-war- 


clayme the ſame, and that the Court can- 
not hinder the iſſuing of proceſſe at the in- 
ſtance of the Kings Atturney, or hinder 
the Kings Atturney to exhibite ſuch infor- 


mations. But when the caſe ſhall upon 
the proceedings be brought to judgement, 
then and not before the Court is to take 


notice and give judgement, upon the me- 
rite and circumſtances of the cauſe, as up- 
on due conſideration ſhall be conceived to 


be according to law, in which caſe the 


Iudges or the Kings Atturney (as they con- 
ceive) ought not to be puniſhed by any 
ordinary rule of law or ſtatute that they 
know. But for the particular caſe of Quo- 
warranto for that it hath beene a great 
queſtion in this preſent Parliament, and fo 
concernes the higheſt Court of juſtice in 


this kingdome, and alſo concernes two 


other of his Majeſties Courts of juſtice, and 


therin his Majeſties prerogative in thoſe- 


Courts, they ſay that they cannot fafely 


deliver any opinion therein, before it comes. 


judicially before them, and that they heare 


it argued and debated by learned Councell 
on both ſides. 


C 3 7 16. To 
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16. To the faxteenth they ſay, that al- 


though the Iurors be ſole Iudges of the 
matter of fact, yet the Iudges of the Court 
are Iudges of the validitie of the evidence, 


and of the matters of law ariſing out of 


the ſame, wherein the Iury ought to be 
guided by them. And if the Iury in any cri- 
minall cauſe betweene the King and party, 
give their verdict contrary to cleere and ap- 


2 evidence delivered in Court, they 


ve beene conſtantly, and ſtill ought to 
be cenſured in the Star- chamber in England, 


and Caſtler chamber here, for this miſde- 
meanor in perverting the right courſe of 
juſtice, in ſuch fines and other puniſh- 


ment as the merites and circumſtances of 


the cauſe doth deſerve, according to the 


courſe of the faid Courts, for that their 


Confciences aught to be directed by the 
evidence, and not to bee miſguided by 


their wills or affections. And if the Jury 
know any matter of fact, which may ey- 
ther better or blemiſh their evidence, they 
may take advantage thereof, but they 
ought to difcover the ſame to the Iudges. 
And they fay that this proceeding in the 
Court of Caſtle-chamber is out of the fame 
grounds, that writs of attaint are againſt a 
Iury that gives a falſe verdi&, in a Court 
of Record at the Common-law betwixt 
partie and partie, which falſe verdict being 


found 
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of twenty foure, notwith- 
ſtanding that the firſt Turie were Iudges of 
the fact, yet that infamous judgement was 
pronounced againſt the firſt Iury, which is 
next or rather worſe then judgment to 
death, and did lay a 1 brand of 
perjury upon them, for which reaſon it 
was anciently called the villanoust judgement, 
and they ſay that the law to direct the 
puniſhment for ſuch offences is the courſe 
of the ſaid Court, which is a law as to that 


purpoſe, and the ſtatute of 3. Hen. 7. cap. 


7, and other ſtatutes in force in this king- 
17, To the ſeventeenth, they fay, they 
can anſwer no otherwiſe, then they have 
in their anſwer to the next precedent queſ=. 
tion. ee: NEE” 

18. To the erghteenth, they ſay, that 
in a Legall conſtruction the ſtatute of Mag- 
na-Charta in which the words Salvoconte- 
nemento are mentioned is only to be under- 


| ſtood of amerciaments and not of fines, yet 


where great fines are impoſed in terrorem 
upon the reducement of them regard is to 
be had to the abilitie of the perſons. 

19. To the nineteenth, they ſay, that 


if one doth ſteale a * or commit any 


other felony, and after flyeth the courſe of 
Juſtice, or lyeth in woods, or mountaynes 
upon his keeping, yet doth he not thereby 

A become 


[49 ] 


become a Traytor, neyther doth a Procla- 
mation make him ſo, the chiefe uſe where- 


of in ſuch a Caſe is, to invite the partie ſa 


| ſtanding out to ſubmit himſelfe to juſtice, 
or to forewarne others of the danger they 


may runne into by keeping him company, 


or giving him mayntenance, and reliefe 
whereby he may the rather ſubmit to 


7 Iuſtice. 


20. To the twentieth, they fay, that 


the teſtimony of Rebels, or Traytors under 
protection of Theeves, or other infamous 


perſons is not to bee uſed or preſſed as 


convincing evidence upon the tryall of any 
man for his life, and fo is his Majeſties 
printed inſtructions, as to perſons condemn- 
ed, or under protection, yet the teſtimony of 


ſuch perſons not condemned and being for- 
tified with other concurring proofe, or ap- 


parent circumſtances may be preſſed upon 
any tryall, and for diſcovering of their fel- 
lowes, abetors, or relievers as the circum- 
ſtances may offer themſelves in their exa- 
minations, eſpecially if before they confeſſe 
themſelves guiltie of the offence in imita- 
tion of the approver at the Common-law, 


whereof no certayne rule may be given, 
And it neede not be made a queſtion here, 


whether the Iurors or Iudges ought to be 
Judges of the matter of fact, it being poſi- 
tively layd doyne in the ſixteenth queſtion 

1 8 that 
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BY "2, 
that they are. And though their falſe ver- 
dict doth convince, or not convince the 
priſoner, yet they may be queſtioned, and 
puniſhed for a falſe verdict, as in their 
anſwer to the ſixteenth is already declar- 


ed. 


21. To the fwentie one, they ſay, that 
that queſtion is now judicially depending, 
and hath beene already ſolemnely argued 
in his Majeſties Court of Wardes, in which 
Court their aſſiſtance for declaration of the 
law therein is already required. And there- 
fore they humbly defire they may not be 
compelled to give any opinion touching 
that point untill it be reſolved there. 
22. To the fwentie two, they ſay, that 
they doe conceive, that there is no matter 
of Law contayned in the faid queſtion, yet 
for the further ſatisfaction of your Lord- 
ſhips, they ſay that upon view of an Act of 


ſtate, bearing Date at his Majeſties Caſtle of 


Dublin the twenty fourth of December 1636. 
grounded upon his Majeſties Letters of the 


t of Iuly then laſt paſt, it appeared unto 


EPLY 


them that foure ſhillings in the pound, as of 


his Majeſties free gift and reward, out of 


the firſt payment of the increaſe of rent re- 
ſerved to his Majeſtie, was allowed to the 


Judges that were Commiſſioners and attend- 


ed that ſervice. And we humbly con- 


ceive that the receiving of that foure ſhil- 


lings 
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42 
lings in the pound, of his Majeſties boun- 
tie, ſtands well with the integrity of a 
Iudge, and thoſe Iudges did informe them 


chat they did not avoyde any Letters-Patents 
upon the Commiſſion of Defective Titles, 
but received ſuch to compound as ſubmit- 
ted for the ſtrengthning of their defective 


Patents and Titles, and ſuch as would ſtand 
upon the validity of their grants were left 
45 the tryall at ſaw. And that che Com- 
_ poſitions made after the ſaid grants of the 
foure ſhillings in the pound, were made ac- 
cording to rules and rates agreed upon by 


all the Commiſſioners before his Majeſties 


Maid Letters or the ſaid Act of State, and 
not otherwiſe. 


George Shurley. Edw. Bolton. Sa. Mayars. 


Hu. Crefſſy. James Barry. Jam. Donellan. 


William Hilton, 


Copia vera. 
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= Extract per Phil. Percivall, 
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Los, 


His Majeſties moſt humble 
and faithful ſubjets, the 
19 Citizens, and Burgeſſes, in Parlia- 
ment aſſembled repreſenting the whole 
Commons of this Realme calling to mind 
the late invaſion made upon their Lawes 
and juſt rights, have heretofore preſented 

unto the Lords Houſe certaine queſtions of 
great weight and moment, to the end their 
2 Lordſhips might thereunto require the 8 

3 wer 
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ſwer of the Iudges in writing, which being 
long fithence accordingly commaunded by | 
their Lordſhips, the Iudges have of late de- 
livered in, a writing to the Lords Houſe by 
them ſtyled, an Anſwer unto the ſaid Queſ- 
tions, which being ſent to the Commons 
- Houſe to be taken into Confideration, and 
the ſame and all the partes thereof being 
weighed in the ballance of the grave judge- | 
ment, and knowledge of the ſaid houſe of 
Commons, the ſaid anſwer was upon queſ- 
tion voted to be (minus pondus habens) and 
not to merit the name of an anſwer. = 
This my Lords being the occaſion f 
this conference, the houſe of Commons 
appointed me, a feeble Organ, to utter 
part of their ſenſe of the ſtyle and manner 
of this writing, and to declare part of thoſe ® 
reaſons which ſatisfied their judgements; * 
that, the ſaid writing was ſhort and inſuf= 
ficient (o utinam) that were all. 
My Lords, The Iudges had divers 
Moneths Time to anſwer plaine queſtions, 
(plaine, I ſpeake of thoſe who would be 
plaine) the houſe of Commons a few dayes 
onely to conſider of that intricate writing. 
My powers are weake, and the infirmities 
of my body are viſible, both in part occa- | 
fioned by an high hand, I ſhauld therefore 
faint under the weight of this burden; but 
taat the taſke is not great, I doe repreſent 


* > 4 
to your Lordſhips by way of rehearſeall 
onely ſome partes of thoſe reaſons and au- 
thorities which were gathered and ripened 
to my hands by the houſe of Commons. 
My Lords, In matters of importance the 
courſe hath beene ancient and not yet de- 
ſerted, to begin with Prologues or Exordi- 
ums, the worke is not mine, I will onely 
(In nomine ſanctiſſimæ Trinitatis) make my 
entrance upon the matter of this Confe- 
rence which is a generall concernment; a 
great concernment of the whole kingdome: 
And to that purpoſe I will declare the 
cauſes and reaſons which moved or rather 
inforced the houſe of Commons, for to 
diſgeſt and propound the ſaid Qye/tzons, and 
to make it appeare that none of them is 
(Idea Platonica) none of them circumvent- 
ing, and all depending now or of late. 

To mantayne the preamble to the Qyeſ- 
tions (viz.) That this Nation ought to be 
governed by the Common-lawes of Eng- 
land, that the great Charter and many 
other beneficiall ſtatutes of England are 
| here of force, by reaſoning or argumenta- 
tion, were to alter a foundation layd 460. 
yeares paſt and to ſhake a ſtately building 
thereon erected by the providence and in- 
duſtrie of all the enſuing times and ages: 
This is ſo unanſwerable a truth and a prin- 
. ciple 


Preamble 
to the 
queſtions. 
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ſquared by the Leſbian line 
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ciple fo cleere, that it proveth all, it needeth 


25 to be proved or reaſoned, 


Reaſon why the Ge, were propounded, 


The reaſon for the firft was, the late in- 
troduction of an arbitrary government in 
many caſes by ſome Miniſters of eſtate con- 
trary to the lawes and ſtatutes aforeſaid, a 
government contrary to the juſt freedome 


and property of his Majeſties people, in 


their lives, eſtates, and liberties, whereas, 
the ſubjects governed by the lawes of Eng- 


land are and ought to be free ſubjects, the 
late diſuſe therefore of thoſe lawes in exe- 


cution, and the meaſure of 3 juſtice being 
— 
as contrary to the lawes aforeſaid, as any 


 (oppofitum is in objecto produced the firſt 


queſtion, and I hope not improperly. 
The reaſon for the ſecond in 
out of the Oath of a Iudge 18. Edw. 3. to 


be found among the Printed ſtatutes. Polton 


ol. 144. and out of the ſtatutes of 20. Edw. 


3. cap. I. 2. and 3. Polton fol, 14.5. This 
Oath is comprehenſive and extends to the 


Judges, the Barons of the Exchequer, and 


Iuſtices of Gaole- delivery, and their aſſo- 


ciats. | 
This great and facred Oath contaynes 


ſeverall branches. Firſt, well and lawfully 


to 


rt ariſetn 
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to ſerve the King and his people in the 
Office of a Iuſtice. Secondly, not to Coun- 
ſell or conſent unto any thing tending to 
the Kings damage or diſinheriſon. Thirdly, 
to warne the King of his damage when hee 
knowes it. Fourthly, to doe equall Iuſtice 


to rich and poore, &c. without reſpect of 


perſons. Fifthly, to receive no reward. 
Sixthly, to take no Fee of any other then 
the King. Seventhly, to commit ſuch as 


breake the peace in the face of Tuſtice, 


Eighthly, not to mantayne any ſuite. 
Ninthly, not to deny Iuſtice notwithſtand- 


ing the Kings Letters or Commandements, 


and in that Caſe to certifie the King of the 


truth. Tenthly, by reaſonable wayes to 


procure the profits of the Crowne. Ele- 
venthly, if he be found in default, in any 
the matters aforeſaid, to bee in the Kings 
mercie, body, Lands, and goods. 

The ſecond reaſon principally moveth 
from the following particulars; In the 
Kings Bench the Major-part of the Iudges 


denyed his Majeſties writ of prohibition to 


the late Court called the high Commiſſion, 
in a cauſe meerely temporall. The foure 
Courts of Iuſtice durſt not proceede in any 
cauſe depending before the chiefe Gover- 
nor, or at the Councell-board upon paper 
petitions, of rather voyde petitions, theſe 
paper-petitions being the oblique lines 1 1 

18 


ſaid, grave Iudges of the law were eom- 
monly aſſiſtants, and more commonly re- 
ferrees in the proceedings en theſe pa- 
per- petitions, in what cauſes ? in all cauſes 
proper for the Cognizance of the Common- 
law, and determinable by writs of right, 
: and petitions of right, and ſo to the moſt 
inferior action, the like of the Courts of 
equitie, whether this be lawfully to ſerve 

the King and his people, or whether the 

King, was at loſſe by the non-proſecuting 

of the cauſes aforeſaid in their proper orbes, 
10 by originall writs, which might afford the 
Will King a lawfull revenue, and likerriſe by the 
loſſe of fines, and amerciaments, natural! 
to actions at the Common-law, or whether 

the loſſe aforeſaid was made knowne to his 
Majeſtie, or who conſented to the Kings 
damage therein, or whether this be a de- 

nyall of juſtice ? to deferre it upon paper 

Orders or Commaunds, be conformable to 

that Oath, I will pretermit ; yet your Lord-- 

ſhips may even in this miſt diſcerne a cleere 

ground for the ſecond queſtion, 
3. & 4. d. The motive which in part ſtirred the 
3. £4 third, and fourth queſtions, was the infi- # 
nity of Civill cauſes, of all natures without 
exception of perſons, without limitation of 

time . proceeded in, ordered, decreed, and 
determined upon paper-petitions. at Coun- 
ſell-board, and by the chiefe Governor 


alone ; 
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alone; The Commons of this kingdome 

= obſerving the Iudges of the law who were 
Conſellors of eſtate, to have agreed and 
ſigned unto ſuch Orders, the Iudges of the 
 & foure Courts, and Iuſtices of Aſſize in all 
the partes of the kingdome to bee referrees 
upon ſuch proceedings, whereby theſe new 
deviſes, were become ſo notorious, that as 
all men heavily groaned under them, fo 
no man could be ignorant of them. 

By the colour of Proclamations more. 6. 5. q. 
and more frequent, and of the Orders, 5- C7. rat. 
and Acts of State at Counſell-board, which 
were in a manner infinite, and other pro- 
= ceedings mentioned in theſe Queſtions, 
= theſe Effects were produced; Firſt impri- 
= ſonment, cloſe impriſonment, of ſuch num- 
bers, that a great defeate in a battle could 
hardly fill more gaoles and priſons, then 
by theſe means were ſurcharged in Ireland. 
2? Secondly by Seizures made by crewes of 
Cactchpoles and Caterpillers, his Majeſties 
Leige people loſt their goods, as if loſt 
in a battaile, nay worſe without hope of 
ranſome. Thirdly poſſeſſions were al- 
tered, and that ſo often, and ſo many, that 
more poſſeſſions were loſt by theſe courſes 
in a few yeares, then in all the Courts of 
Iuſtice in Ireland in an age or two; The 
fourth effect was this, after liberty was 
taken away, propertie altered, and me 

ſion 
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ſion loſt, by the wayes aforeſaid, that was 
not ſufficient, the ſubject muſt be pillored, 
papered, ſtigmatized, and the image of 
God ſo defaced with indignities, that his 
life became a continuing death the worſe 
of puniſhments, in theſe feates were ad- 
viſing, and concurring ſome grave and 
learned Iudges of the Land, who were 
Counſellors of eſtate, as by their fignatures 
may appeare. 5 
The houſe of Commons finding as yet 
no warrant of preſident, nor countenance i 
of example in the law of England, to beare 
up the courſes aforeſaid, have drawne the 
aid Queſtions from the effects aforeſaid, | 
1.4. 8. rat. My Lords, the liberty, eſtate in lands or 

oods, the perſon of the ſubje&; nay his 
ee and ſpirit being invaded, altered, 
and debaſed in manner aforeſaid, there 
remayned yet one thing, his Life: See how | 
this is brought into play, nothing muſt 
eſcape, were not the Gates of Janus ſhut 7 
up, was not the Kings peace univerſall in 
his three kingdomes, when a Peere of 
this Realme, a Counſellor of the. Kings, 
a great Officer of ſtate was ſentenced to be 
ſhot to death in a Court Marſhall, what 
the cauſe was, what defence was permit- 7 
ted, what time given, and what loſſe ſuſ- 
tained ? I ſubmit to your Lordſhips, as 
therein moſt neerely concerned, were not 
22 others 


. 
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bthers attually e executed by Marſhall law, 
at ſuch time as the Kings Iuſtice in his 
Courts of law, was not to be avoyded by 
any perſon whatſoever, This was in part 
the ground of the eight queſtion. 

This queſtion is plaine, a late introduced q. ꝗ. 9. rat, 
practiſe here, contrary to former uſe, and 
no appearing preſident to warrant ſuch pro- 
ſecution for a voluntary Oath, and the 
great benefit, and quiet accrewed to his S 

Majeſties people by arbiterments conceived 
by conſent of parties, hath in part occa- 
ſioned this queſtion. 

Heretofore this Confeſſion was not re- 10. queſt 
quired, for the the Iuſtneſſe of the Iudge- o. 
ments was then able enough to beare them 
up, and if the judgement in ſome Caſe 
had beene otherwiſe, what force can the 
confeſſion of a delinquent add to a Iudiciall 
= act, this is part of the reaſon for. this que- 
lion. 

A complaint exhibited in the houſe oft. queſt, 
Commons touching the denyall of the Co- lic. 

* py of a Record, which the complaynant 
” By ke to luſtifie, in part raiſed this 
© *# queſtion, 

l = In King Tames his time, by an order con- 12. q. 

= ceived in the Court of Exchequer upon * 
great debate, and warranted by ancient 
= preſidents, the reſpite of homage was re- 
= duced to a certaintie, viz. two ſhillings 
il D 2 ſixe 


The ſe- 
cond re- 
mem- 
brancers 
certifi- 


cate. 


1. Iunii. 
1641. 


11 " 
ſixe pence ſterling. For a Mannor yearly, | 
and ſo for Townes, and other 3 of 


Land, this courſe was 1 eld untill 


now of late the reſpite is arbitrarily rayſed 
as appears by the ſecond remembrances cer- 
tificate, vig. I finde that anciently before 


the beginning of = James his raigne, 
every mannor payed three ſhillings foure 


-pence Ir:fþ per annum, & every Town-land 


twentie pence Iriſb per annum, as a fine 
for reſpite of homage, but cannot finde 
any order or warrant for it, untill the fifth 
yeare of the ſaid Kings raigne, and there, 
in Eafter Terme 1607. I finde an order en- 
tred directing what homage every man 
ſhould pay, a Copy whereof you have al- 
ready from mee, the preamble of which 


orders ſheweth that, that matter had been 


long depending in the Court undecided, 
which induceth me, to beleeve that there 
was no former preſident or order in it. 
About three years after, the freeholders of 
the Countie of Antrim as it ſhould ſeeme, 
finding this rate to be too heavy for them, 
they petitioned to the Lord Chicbeſter then 
Lord Deputy for relief therein, & I finde 


his Lordſhips opinion to the Court thus 


Recorded. 


I know much of the petitioners Lands 


is waſte, and no part of it improved by 
any manner of huſbandrie, other than in 
grazing 
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grazing of Cattle, and in ſowing of little 
Oates. And the proprietors of the Land, 
to be for the moſt part very poore, and 
needie, and the two Children of Neal mac 
Hugh to be yet under age; Wherefore I 
thinke it fit that the Court of Excheguer 
ſhould conſider thereof, and rate the re- 
ſpite of homage accordingly for a time, 
untill the Countie be better inhabited, and 
theſe men made to underſtand that it is not 
an impoſition, but a lawfull duty and pay- 
ment due to his Majeſtie. This is my ad- 
viſe and opinion for the preſent, xxx die 
April. 1610. 
Arthur Chicheſter. 


Vpon this the ſaid Freeholders were ad- 
mitted to pay but foure D Iriſh every 
Twogh of Land, it conſiſting of ſixteene 
Towne- lands, and according to this rate 
they ſtill payed untill the yeare 1630. and 
then the Court taking notice of the un- 
equalitie of it, made this order, 5. Febr. 
1630. 
* this I finde that all his Majeſties 
Tenants did conforme themſelves to the 
ſaid order of 1607. untill Eaſter Terme 
1637. in which Terme this enſuing order 
was made, which is the laſt that I can finde 
Recorded in my Office. 


Henry Warren. 
D 3 I finde 


1 
I finde by the payments made in the 
late Queen Elizabeths Time that the rates 
of homage payed was according to the 
GGG 07 57 #7 cn th 
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r3. queſt. Divers were actually impriſoned and 
13. ratio. long kept in cloſe reſtraint, for none other 
_ cauſe than in dutifull manner & beſeem- + 
ing termes to have made knowne their par- 
ticular complaints to his ſacred Majeſty, 
Impriſonment of this kind was frequent, 
therefore it is not improper to demaund by 
what law it was done. ä 
14. queſ., Many have loſt great eſtates and poſſeſ. 
14-799: fions by Orders of the Counſel- bord, al- 
though the Deanes elected, or actual 
Deanes confirmed their eſtates, if no do- 
nation from the Crown were found upon 
Record to the confirming Deane, and this 
after that by verdict at the Common- law 
the Deanrie was found to be Elective, this 
Queſtion therefore is not improper. 
rg. q. After ſuch time as this Parliament was 
15. rat. agreed upon at Counſell-board to bee ſum- 
moned ; ſome perſons having prepared 
bloudy and deſtroying Bils to be paſt as 
lawes, and intending to defeate by a& of 
Parliament very many of his Majeſties I 
faithfull ſubjects of this kingdome of their 
eſtates and tics, and having obtayned © 
ſome | 


( 5s] 

I fore undue elections by threates or intrea- 
ties, & miſtruſting that all ſhould run 
cleere before them, have cauſed twenty 

foure corporations to bee ſeized, upon the 
return of the firſt ſummons in ſeveral e 
' warrantoes procured by Sir Richard Osbal- 
fon late Atturney generall to ſhew cauſe 
why they ſent Burgeſſes to the Parliament, 
the ſaid Corporations having formerly ſent 
Burgeſſes to the Parliament, even to the 
laſt Parliament, by meanes whereof the 

| faid Corporations ſent no Burgeſſes. in the 

beginning of this Parliament, from this act 
being done in a legall Court againſt the 

high Court of Parliament ſprung this que- 

ſtion, which My Lords is of conſequence, 

if Parliaments be fo as without queſtion 

The faith which the Common- law 16. quet. 

& giveth to verdicts, the Iurors being Iudges . ratio. 

of the fact, the late uſage of that great 5 I 

Court growing to the puniſhment of Iu- 18. q. 

rors, and others in greater numbers by * 

= heavier fines, and more ſhameful puniſh- 

ments without reſpe& to eſtate, age, ſex 

or qualitie then was ar can be abſerved in 

all precedent times, and the juſt ſenſe 

thereof, moved the houſe of Commons to 

propound theſe queſtions. * 

= My Lord, a poore fellow ſtole or was '9 queſt. 
accuſed to have ſtolne a Sheepe, feare, or * ** 
= | D 4 guilt, 


20. que. 
20. rat. 


21. rat. 


21 queſt. 


not yet agitated in the houſe of Commons 


1 LH]. . 
guilt, or both brought him to the moun- 
taynes, another relieved him, the reliever 


was executed as a Traytor, and after the 


principall ſubmits to tryall and judgment, 
and was acquited, this example My Lords 
J hope may warrant the queſtion. 
The teſtimony of ſuch infamous per- 
ſons, have brought men of qualitie to their 
tryall, for their lives and being acquited 
the Iurors being of very good ranke, were 
heavily cenſured in the Caftie-chamber, af- 
well by fines ſurmounting their abilities, 
as by moſt reprochfull puniſhments, upon 
theſe acts, the queſtion is grounded. 

There being no warrant in the Printed 
law, or otherwiſe for ought yet appearing 


for to make this @ Tenure in Capite, the 


conſtant courſe of the Court of wards 


taking it to be no Tenure in capite, ſince 


the erection of that Court untill Trinitie 
terme 1639. it was then and not before cer- 


tified a tenure in capite by the then Attur- 


ney of that Court, who faid that the Iudges 
concurred with him in that opinion, by 
which meanes Counſell did not then ar- 


gue, and the next terme after were denyed 


to be heard, ne aliquid contra reſponſum pru- 
dentum this being done in the court of | 
wards, the queſtion did ſpring from thence. 3 
The two and twentieth queſtion was 


nor 


(57 ] = 
nor brought thither, therefore My Lords 
chat may be deferred to a further confe- 
rence ; By this which I have opened being 
the ſmaller part of thoſe weighty reaſons 
delivered unto mee by the houſe of Com- 
| mons, yet the beſt I can for the preſent re- 
member, I hope your Lordſhips are ſatis- 
fied that thoſe queſtions were not intrap- 
ping, fayned, or circumventing, or phan- 
tazies, as formerly I touched. 7 

In the next place I will labour to give 
our Lordſhips a more cleere ſatisfaction, 
that thoſe queſtions grounded upon ſuffi- 
cient and apparent reaſons, and cauſes doe 
deſerve cleare and ſatisfactorie anſwers, 
and to remove all doubts, The queſtions 1 
will no more call Quęſtions, I will humbly 
ſtyle them Cauſes of werght and Conſequence, 
wherein the Lords and Commons of this 
Realme on the behalfe of themſelves and 
their poſteritie in after times, are Plaintsfes, 
and only delinquents of an high nature are 
defendants, in this high Court of Parlia- 


ment. It is not unworthy your Lordſhips Hoppe- 


Z conſideration; to whom the queſtions were 
put, Ianſwer unto the Iudges of the Land, 
who are, and ſure I am ought to be firſt 
etate graves, ſecondly, eruditione preftantes,* 
thirdly, zu rerum prudentes, fourthly, pub- 

lica authoritate conflituti. : 


The a 


pag. 118. 
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The perſons unto whom being thus 


Aualified, the place where, is moſt conſi- 


derable, it is the high Court of Parliament, 
the Iudges are called thither (Circa ardua 
o& urgentia negotia regni] of the whole 
kingdome what to doe (Quad per ſonaliter 


nat. fol. jntenſint, cum Rege ac cum cœæteris de confilia 


uo ſuper dictis negotijs tractaturi conſiliumg; 
be * Therefore they are cor 8 5 
thither to bee ciphers in auguriſme, or tell 
clockes, no, thoſe great cauſes are men- 
tioned in their writ, and upon that great 
Oath, they are to give faithfull counſell 
and make direct anſwers to your Lordſhips 
in all things wherein (ardua & urgentia 
regni] are concerned, and whether F that 
concernment doe comprehend the matters 
aforeſaid. I doe humbly offer to your 
Lordſhips great conſideration moſt af the 
matters included in thoſe queſtions are ſo- 
lemnly voted in both houſes as grievances, 
as may appeare by the petition of Remon- 
ſtrance, the Iudges could not be ignorant 
of this, and do take notice of the ſame in 

their preamble. 
My Lords, In the third place no man is 
more unwilling to diſcover the nakedneſſe 
of my Fathers, if any be, than I am, yet 
the queſtion being not whether the Arke 
ſhould be reſcued from the Philiſtines, but 
whether it ſhould be preſerved againſt the 


negligence 
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nepligence of ſome Ophni and Phines in 
their hands that have the cuſtodie of 

it, Therefore I muſt-obey, and as I am 
Commanded I will offer unto your Lord- 
ſhips, how the preamble and anſwers of 
the Iudges might be ſufficient, and wherein 
they are both defective and dangerous, 
The Iudges in the firſt reaſon of their 
preamble, inſiſt much upon the want of 
preſident in this kinde, onely one preſident 
Fin the raigne of King Richard the ſeconds 
time, which they pray may not be drawne 


into example. 


Icleere explanation which wee hope ſhall 
bee demaunded in due time. It urgeth us 
to this juſt proteſtation, that before the 
Weaſt flower in his Majeſties Royall garland 
ſnhould wither, wee ſhall be ready to wa- 
ter the ſame with ſhowers of our bloud, 
even to the laſt drop in his Majeſties ſer- 
vice, and with our lives and ſubſtance will 
mantayne the juſt prerogative of our gra- 
cious Lord King Charles and his poſteritie, 
whom wee pray God to flouriſh on earth 
over us and ours, untill all fleſh bee con- 
voked before the laſt great Tribunall ; Yet 
Ry Lords that preſident might be ſpared by 
the Iudges, of this no more for the pre- 
ſent, I will not exaſperate, had they pleaſ- 
ed, more natural preſidents might be ſtood 
bo upon, 


My Lords, This reaſon requires a more: rao. 


[60] 


upon, and eafily found, and even in that 


ill remembred preſident; if the Iudges in 


Richard the ſeconds time had made direct 


and lawfull anſwers, they had eſcaped pu- 
niſhment and prevented many inconve- 


niencies which enſued. 


My Lords, if preſidents be neceſſarie, of 


many I will enumerate a few, Deutronomy 


cap. 17. verſ. 8. Si difficile & ambiguum, 


Sec. Almighty God directs us the way to 
truth, Deutronom. cap. 32. verſ. 7. Inter- 
roga patrem tuum, &c. The Romanes ſent} 
to Greece for a declaration of their lawes, 


in cauſes like to happen, Tit. Liv. decad 
3. fol. 45. 5 Lancelotus de Eccleftaſtici; 
Conftitutionibus tit. 3. Canonum alij ſunt 


ecreta Concjhiorum, alij flatut', alij dicta 


ſanctorum, Hoteman de Jure Civili tit. 4. 


Prætorum dicta & refponſa prudentum, which 


cannot bee without queſtions, venerable 


Bede lib. 1. cap. 27. S. Auguſtine demaund- 
ed generall queſtions ;M. Selden ſuper Ead- 


merum, fol. 171. William the Conqueror did 


call to the Iudges, to declare and compile} 
Edgars lawes, and $. Edwards lawes, which 
were buried and forgotten, by the inter-| 


ruption of the Daniſh governement. 


In the time of King Henr, 3. certaine 
knights of Ireland, deſired reſolutions in 


England concerning Coparcenerie and re- 
ceived relolutions according to the lawes 


of 
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of England, and this in Parliament, as ap- 
pears in the ſtatute called fatut. de Hiber. 
14. Henr. 3. in the printed Booke, 
Ordinationes faite de ſtatut terr Hiber- Archi. 
nie at large in the Roll of 7. Ew. 2. parte fob 


prima, memb. 3. & 18. Ros Clauf. anno 2. 


| Eqdw. 3 membr. 17. Rex concedit quod ad 


primum Parliamentum omnes Hiberni qui 


voluerint legibus utantur Angliæ fine Curtis 
inde fiendis. Rot. Clauſ. anno 5. Eqdw. 3. 


parte prima membr. 25. The ſame law in 


| Cafe of wardſhips. 


Ordinationes pro Regimine Hiberniæ 5. 
Edw. 3. Pat. membr. 25. & 35. Edw. 3. 
parte prima, memb. 9. which Confilium 
ought to bee underſtood of the Parliament 
as hereafter I will declare. N | 

Ordinatio facta de miniſtris Regis in Hi- 


E bernia Clauſ. 18 Edw. 3. parte ſecunda memb. 


. : 9. & 17. & ann. 20. Ed. 3. parte prima 


in dorſo, & anno 25. Edward. 3. membr. 30. 


My Lords, I have not yet learned how 


* S:Ulog:ſmes can be made, or anſwers Cathe- 


goricall, without propoſitions. I am as ig- 


norant after what manner Ordinances or 


reformation could bee made without que- 
ſtions or propoſitions. 
It may be objected that the word Quere 


er Rueſtion is new, that word was nothing 


ſtrange 


Jol. g. the King propounded ſeverall que- 


2. ratio. 55 


ſtrange in Edward the thirds time, Ret, 
Parliament, 21. Edw. 3. num. 41. 


that it may be inquired how, it comes to 


land in Jreland, conſidering he had more 
there then any of his anceſtors, may it not 
be as lawfull to inquire in this Parliament, 
.wherefore the King is in debt, and yet his 
people here gave him more ſupplies then 


1 8271 


The Commons in Parliament prayed 


paſſe that the King hath no benefit of his 


to any of his anceſtors, or wherefore his 
lawes are not obſerved, I find no differ- 


In the printed yeare Booke 2. Rich. 3. 


ſtions to the Iudges in the Star- chamber in 
caſes not then depending. 2 

Their ſecond reaſon, is fully anſwered 
to the firſt, and for more cleare ſatisfaction, 
the words of the writ, which bring them 


hither, are viz. to give Counſell circa ar- 


dua & urgentia negotia regni, the matters 


now in agitation are maxime ardua, maxi- 
me urgentia, „„ 
The yeare bookes of law doe prove 


= Provifiones & Ordinationes, and no cauſe is 


as a ſtatute, by the opinion of that Iudge 


faid to bee depending f. N. B. 32. d. 39. 
Edw. 3. 7. b. Thorp. The Lords being 
aſſembled can make Ordinances as ſtrong 


ſuch 
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ſuch Ordinances cannot be avoyded but in 
Parliament, an act or ſtatute may be avoyd- 
ed or repealed in Parliament. 

WM bere they ſay that the Qeſtions though z. ratio. 
in number but wenty tuo, yet they include 
fifty tuo queſtions, that all the affaires of 
Church & Common-wealth may be in- 


cluded in the reſolution thereof, and that 


they will not bee concluded by their an- 
= ſwers to the ſame, 


My Lords, the houſe of Commons made 


the queſtions ſo many as they are for the 


more cleare explanation of their candid 
intentions, and not for difficultie, whereas 


they might reduce them to fewer, but to 
= the end the anſwers might be the more 
paunctuall, and ſatisfactorie unto pofitive 
points, and knowne law, and the cuſtody 


of the law, the great treaſure of the Land, 


being committed by his Sacred Majeſty to 


Y their truſt, to the end they ſhould declare 
| how? and after what manner, they iſſued 


and diſpenſed that treaſure, and diſcharged 
that great truſt? and not to bee bound by 
their reſolutions in Parliament ; For Iudges 
are and ought to bee bound by reſolutions 


in Parliament, and not Parliaments by 


them. 


To their fourth reaſon, what ſucceeding 4. ratio. 


ages will do, we do well hope, they will 
not 


K 


| ſubject luſtice againſt the King, and al! 
others, and are appointed by his Majeſty | 


. 
not do amiſſe, that no occaſion ſhall bee 


adminiſtred hereafter which may inforce | 
the houſe of Commons to propound the | 


like queſtions. | 

That by reaſon the Kings prerogative 
and the concernment of his other intereſts 
they cannot anſwer without his Majeſties 


their places and their Oathes. 


eſpeciall direction, conſidering the duties of 


My Lords, It is manifeſt that by their 
Oathes they are bound to interprete the 
lawes truely betweene the King and his 


people, and betweene partie and partie, : 


and if in any Caſe granted, it cannot be 


denyed when the Common- wealth deſires ; 


a Declaration of the law in certaine points, 


wherein they conceive their juſt li- 
berties to have beene invaded, leaſt un- 
der colour of prerogative which the Par- 


liament holds to be facred, ſome miniſters 
may preſume (as of late they have ende- 
vored) to deſtroy the peoples juſt liberties. 

In the ordinarie Courts of Iuſtice, the 
Iudges upon Oath are bound to afford the 


for that purpoſe, all writs are in his Ma- 


1 jeſties name in the Kings bench, the pleas 


are ſtyled Coram Rege, Letters- patents and 
| writs 
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1 wars originall are 7. Ne me ipſo, the King 


zs therefore preſent in Parliament, being 


the higheſt tribunall, Where in truely he 
ſits in the exaltation of Royaltie and great- 
neſſe. Therefore the Commands of all 


his ordinary Courts are the commands of 
the King, much more Commands in Par- 
liament, where his preſence is more ap- 


parent and eſſentiall then in all other Courts 


of this kingdome. 


It appeares copiouſly by the great Char- 


ter, and by conſtant practiſe of all Parlia- 


: and Fund in former ages. 


ments ſince that time, that all Courts and 


Iudges were regulated by Parliaments, as 


for the Kings prerogative, or revenue, the 
ludges cannot bee ignorant, but the Par- 
liament is and ever hath beene the beſt 
mantayner of his juſt-prerogatives, the beſt 


overſeer of his revenue, which if it fall 


, | ſhort, they onely are able and willing to 
9 8 


It is true, that the abuſes of former 


2 times might be reformed for the future by. ratio. 
Bills to bee paſt as ſtatutes. Yet that is 

= a way about, and we may not looſe the 
poſſeſſion of our lawes, and Juſt liberties 
nor by new ſtatutes admitt impunitie, or 


give countenance to paſt offences, ſtatutes 
of this kind ſufficient were already enacted 


TY 


E. The 


hs Tae Hog a gee =, -o 


7. ratio. 


| 8. ratio. 


9. ratio. 


1 

The declaration of a knowne law, and 
the manifeſtation of wholeſome ſtatutes al- 
ready eſtabliſned well may helpe the Com- 
monwealth, for the preſent, but cannot in 
any probabilitie fall out hereafter to be 


prejudiciall to the ſtate or Commonwealth, 
and there is no preſident or example of an; 


ſuch prejudice. | 


It is confeſſed that moſt of the matters 
contayned in the Queſtions are alreadie voted 7 
for grievances in both Houſes, and that 
very juſtly, but how the law is therein, 
remaynes yet to be declared, as to this pre- 
ſent Parliament, which I hope in due time 
ſhall bee declared, according to law and 
Juſtice, as in many Parliaments before the 7 
fame or the like hath been often done. | F 
Where they doe againe infiſt upon the |? - 
want of precedent, and withall that in the 
preamble to the Queſtions, the proteſtation 


cleares the law. 


This word Precedent ſticks cloſe unto * 
us, I have anſwered it before by precedents, 7 ' 
yet ſome more precedents I will offer as of- 
ten as they ſpeake the word precedent, 7. 4: 
8. Elizabeth Dy. fol. 241. 6. placit. 49. 
The Kings Atturney demanded the opinion 
of the Iudges, 9. Eliaab. Dy. 261. placit. 
28, Caſus Hiber. where the Iudges of Eng- 
land ſigned their opinions to queſtions pro- 
pounded by the Iudges of Ireland, 11 570 1 
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Dy. fol. 282. b. lac. 26. Ca Us Hiber. 19. 
& 20. Elizab. Dy. 360. The Caſe of ar- 


raignement of a Peere, the like 13. Carol; by 


K * 
1 a 


* a ä 
9 
7 8 - : 

* P : 

o 


* 


all the Iudges of England; the Earle of 


Ormonds Caſe, and yet in none of theſe 


Caſes the matter was depending before 


them. 


N otwithſtanding the proteſtation may 5 


cleare the law, yet in all precedent ages, 
lawes cleare in themſelves, for their greater 


honor and countenance, they have beene 


declared and enacted in Parliament. 

The Law declared by Magna Charta 
was cleare before, yet it was enacted 9. 
Hen. 3. and in thirty Parliaments fince 
Cooke 8. 19. b. Princes Caſe the ſtatute of 


2 prerog. Regis. And the ſtatute of 2c. 
Ed. 3. of treaſons, is declarative and ſo 
are many other ſtatutes. Adam eate the Genef. c. 

forbidden fruite, Cain killed his brother, 3 7. 
God demaunded whether this was done, verf 8 


yet he could not be ignorant of the fact. 


Ihe firſt article in the Cu¹i⁰] and Canon 
la Courts, is, whether there is ſuch a 
law all this is done for illuſtrations ſake. 


My Lords, The ground of the Queſtions, 


and the preamble to the writing ſtyled an 
* Anſwer, kept me ſo long, that I feare 
much to have treſpaſſed upon your pati- 
2 ence; and yet the importance of the cauſe 
Y V 


— i Queſt, \ 


1 Anſ. r. henſive, 


feſſed to my hands, to that part of the 


Archi. 
Turris 
London. 


hiſtoria maiori 


ah 10 13 9 
me to importune your Lordſhips 


favour a little further. 


urgeth 
'This 17 is ſhort and yet compre- 
that we are a free people, is con- 
anſwer I doe not except, the fecond part 
of the Queſtion is, whether wee are to be 
governed by the lawes of England and ſta- 
tutes of force in Treland onely. Firſt though 


y the repreſentative body of this whole 


Nation. Magna Charta and other benefi- 
. ciall ſtatutes of England, are here in the 
red Booke of the Exchequer in, and ſince 


King Tohns time, and ſo is Gervafius Tilbe. 
rienfis of the Courſe and Officers of the 
Exchequer, in the white booke of the Ex- 


chequer of Ireland, leges & conſuetudines 
Angliæ received in Ireland by Parliament, 


and otherwiſe this appeares, 9. John. pat. 
membr. 2. 1. Hen. 3. pat. memb. 13. 10. 
Hen. 3. pat. membr. ; 
membr. 8, by which words, and by the 
conſtant practiſe of all ages fince, this king- 
dome was governed, and ought to be fo 


4. 12. Hen. 3. clauf. 


I need not prove it, yet it is cleare we 
ought to be ſo governed, Matrh. Pariſ. 

„„ 
diſcovery of Ireland fol. 100. King Henry 7 
the ſecond held a Parliament at Liſnore in 


7 


12855 


We 


Ireland, in which Parliament Leges & con- 
fe etudines Angliæ fuerunt gratanter acceptæ 
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[6] 
by the law of England, as the law of the 


. land, which law as it Was alwayes her e . 


received, conſiſts of three parts. Firſt, the 
Common-law. Secondly, the generall 
cuſtomes of England. Thirdly, ſtatutes 
here received, The Common-law that is 
cleared already, Cuſtomes as Tenant by the 
Curtefie. Inne-keepers to be reſponſible for 
things within their houſes, or the like when 
we ſpeake of a Cuſtome in the law, it 
muſt be intended a generall Cuſtome over 
the Realme, and no particular Cuſtome. 
And this appeares by the the yeare bookes 
7.37 Hen. 6. fol. 5. 21. Hen. 7. 17. 
I 


articular Cuſtomes, as Gavelkind, 


1 | Borough, Engliſh-tenant right, or the like 


are not to be intended when we ſpeake ge- 
nerally of Cu/tome, and theſe Cuſtomes are 


| warranted by the Common law of England, 
being not contrary to the ſame, but prefer 


legem, ſo there may bee and are particular 
Cuſtomes here prater legem, and yet not 
contrary to law, as in many Corporations 
and Countries, ſo the wives third of goods 
is good in England, by the cuſtome of 
many counties and places, F. N. B. 122, 
7. Edward, 4. 21. 40. Edw. 3. 38. 17. 


' Eqdw. 2. f. detinue 58, Therefore it is 


not contrary to law, that ſuch a cuſtome is 
here, over all the kingdome; And yet if 
any man aſke the queſtion, by what law 

23 wee 


.. T..-. 

3 wee are governed, there is no proper an- 

. | ſwer, other then by the law of England. 

Stat. HI. And for the ſtatutes of England generall | 
berniz. ſtatutes were received in this kingdome, 

67. a. ſome at one time, ſome at another, and 
all generall ſtatutes by Poynings Act, anno 

10. Hen. 7. but no other ſtatute, or new 

introducting law, untill the ſame be firſt 

received and enacted in Parliament in this 

kingdome, and this may appeare by two 

declarative ſtatutes, the one 10. Hen. 4. 

the other 29. of Hen. 6. ” i 

The law of England as it is the beſt hu- 

mane law, ſo it is a noble and ſociable law, 7 

and for the more cleare diſcerning of the 

truth and equall adminiſtration of Iuſtice it 

teferres many cauſes to their genuyn ane 

naturall proceedings as Maritime cauſes to 

the Courts of Admiralty, Co. Inſtitutes 26060. 
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361. Stamford. 57. b. Co. 5. 106. 107. 
Conſtables Caſe, and there the proceeding * 
is by the Civill lau, Co. 8. 47. b. Mat- 
ters beyond the Seas are determined in the 
Court of conſtable and Marſhall; Cotes 
inſtitutes 391. b. matters of Latin the law | 
referres to Grammarians, Com. fol. 122. 
matters meerely Eccigfiaſticall to bee tryed | 
and determined in the proper Courts Coke |: 
J. 43.9. 8. Co 68. x. Co. 57. 1. R. 3. 
4. matters of mercbandiae to Marchants, | 
34. Hen. 8. Dy. 52. & 54. Many other 


Caſes 


vs 8 


ee e e 


helpe the inhabitants thereof, but if th 


i 
caſes upon this learning are to be found, 
Co. 9. fol. 30. 31. 32. Strat. Marcella's 
as oo and the like Caſes 
and determination thereof, are 


FE by the rules of 
the Common- law, they are as * Rivers which 


are neceſſary to run through the land, to 


overflow the bankes, the bankes are a 
higher and ſtronger to ſuppreſſe their vio- 

lent current, ſo in all the caſes aforeſaid, 
and the like. The Common-law hath li- 
mitted the proccedings, if they exceede 


their bounds, witneſſe the prohibitions in 


all our Bookes, and the tatutes of Proviſion 
and præmunire, and caſes thereupon in 
many ages, by which it is manifeſt that the 
Supreame, and governing law, are the 
Common-law, Common-cuſtomes, and ſta- 
tutes of the Realme, and the Reſt, but 
miniſters and ſervants unto it, brevia reme- 
dialia are onely by the Common-law, nun- 
datoria, may bee in the ſaid other caſes, 7. 

Co. Calvins caſe Dy. 176. 
So that the anſwer as to the words (in 
the generall) is ſhort and ought to be poſi- 
tive. 

As to the Courtes of equitie they have 
beene ancient in England, and the Courts 
of equity here, * to bee guided by the 
conſtant nnn in England in ages 
C 4 paſt, 


paſt, I meane not, by this or that Chan- 
cellor but by that natural] and juſt equity 
in the Courts there obſerved. This equitie 
is of abſolute neceſſitie in many caſes (ipſæ 


etenim leges capiunt ut jure regantur) and 


therefore is included within the law of the 


Land, and not to bee devided from it, as 


out of this writing it may be inferred. . 


As to the caſe of killing in rebellion to 


operate an Attaynder, if this bee no law in 
England it cannot bee law here, vide Dame- 
hales caſe com. 263. a. 8. Edw. 3. 20. 
fitz Dower 106. Cromptons Iuriſdiction fol. 
84. a. by which it may be urged, that it 
is an Attaynder for that hee prevented the 


Judgement of law by fighting againſt the 


Crowne, and by his killing therein, which 


enſued his unlawfull and trayterous act, but 
I obſerve to the contrary, the books of 7. 


Hen. 4. 32. 6. & Cook. 4. 57. Sadlers 
caſe. * I doe confeſſe that in England ſta- 
tutes may be obſolete as the ſtatute of Mil- 


liam Butler, by which the heire may have 


an action of waſt, Raſtall 5. 21. all the 
books are contrary, and fo is the ſtatute of 
Merton of diſparagment as to an action to 
bee brought for the ſame, ſo are ſome 
antiquated lawes, 40. Edw. 3. 42. 42. 
off. 8. & 25. one preſent and aiding to 
murder was acceflary, but now is princi- 
pall 4. Hen. 7. 18. Com. 99. & 100. a 
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Vicar could not anciently have an action 
againſt a Parſon, 40. Edw. 3. 28. Finch- 
den the law is now otherwiſe, and ſo of an 


entry upon a feoffe with warranty fit fol. 


23. 24. in the caſe of diſparagement, give 
the reaſon, becauſe that thoſe ſtatutes and 
lawes were never uſed, therefore obſolete, 
our caſe is nothing like, for life, liberty, 
and properrie being in debate, but an ob/o- 
lete law is no law in force. Therefore the 
anſwer as to that is defective. 

As to the caſe of a fellon upon his keep- 
ing and terrifying of the people, I conceive 


the anſwer is uncertaine and dangerous, if 


ſuch a fellon raiſe an armed power againſt 
the Crowne and terrifie that way, no doubt 
this is treaſon within the ſtatute of 25. 
Edv. 3. or the equity of it, and by the 
ſtatute of 10. Hen. 7. cap. 13. in Ireland, 


Alatuto Hiberme fol. 62. but if ſuch terri- 
fying be without raiſing armes, or by com- 


mitting the ſame or the like fellonies, it is 
no more then the caſe of purſe-takers by 
force in the high wayes of England, many 
a man was terrified thereby in Saliſbury- 


plaine, and yet no treaſon ; and if there be 
no ſtatute: here, which is not in England, 


to make it treaſon certainly it cannot be 
treaſon ; ſince the Conqueſt, writs of error 
have been brought for to reverſe Indge- 

ments 


1 . 
ments given in the Kings Bench here, in 
the Court of Kings Bench in England, no | 
courſe here which is contrary to law, can 
alter the law of England, therefore, to what 
purpoſe is a declaration of Iudges here, | 
contrary to the law there. This writ of 
error is a writ framed in the Regiſter and | 
* by common experience. I will 
offer a notable caſe which I ſaw adjudged 
in the Kings Bench in England, Paſc. 18. 
| Jacobi for Stafford againſt Stafford in a writ 
of error for to reverſe a Iudgment piven in 
the Kings Bench in Ireland when Sir Wil- 
liam Tones was Chiefe Tuſtice here, in an 
ejeftione firme, for that in the declaration 
there was contained among other things 
ducentas acras Montani. Sir William Tones 
being in England, affirmed the courſe here, 
to have been fo, and vouched many notable 
Precedents, thereupon an order was con- 
ceived that Sir Iames Ley, Sir Humphry 
Winch, and Sir lohn Denham knights, who 
were formerly Chiefe Iuſtices here ſhould 
certifie the courſe, who made report that 
the Courſe in Ireland was and ought to be, 
in writts originall and Iudiciall to be di- 
rected by the Regiſter, in pleading to be 
guided by the books of entries, and there- 
upon the Iudgement was reverſed, And 
the Chicfe Iuſtice Montague ſaid, that if 
they did not proceed in Ireland according 


to 
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_ 
to law, they ſhould learne it, And ſo 1 
- conclude that the anſwer to the firſt Queſ- 
tion, is inſufficient. | 
As touching the ſecond Queſtion, which 2. 4. 
is concerning the Oath which theſe Indges 
doe take, the queſtion is, whether the 
Iudges of the land doe take the Oath of 
Iudges ? And if fo, &c. A 
The anſwer of the Iudges to the firſtAnſver. 
part is, that they confeſſe they take the 
Oath of Iudges, which is ſpecified amongſt 
the ſtatutes in 18 Edw. 3. and 20. Edi. 3. 
as I faid before, and that they may not 
ſtay, hinder, or delay the ſuite of any ſub- 
ject or his judgement or execution there- 
upon, otherwiſe then according to the law 
and courſe of the Court, where they fit 
under pretence of any act of ſtate, procla- 
mation, writ, letter, or direction under the 
great Seale, or privie Seale, or privie Sig- 
net, or Letter, or other Commandement 
from the Lord Lieutenant, Lord Deputy 
Iuſtice, Iuſtices, or other, chiefe Governor 
of this kingdome, moſt of which doth ap- 
peare by their Oath expreſſed, expreſſed in 
the ſaid ſtatutes, and the ſtatute of 2 Edi. 
3. c. 8. and the ſtatute of 20 Edw. 3. as 
to the Barons of the Exchequer, and as 
they know no puniſhment due to the 
Iudges for their deviations and, tranſgreſß- 
ſions without other aggravation, ſo they 
5 know 
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know no 1 layd downe by any 
law againſt them for their deviations and 
tranſgreſſions, in hindering, ſlaying, or 
delaying of Iuſtice, contrary to their ſaid 
Oath other then what is declared in their 
 faid Oath, and the ſtatute of 20 Edw. 3. 

I conceive the anſwer is not a full and 
perfect anſwer to the Qyeſtzon. For where 
the Qye/tzon is whether the Iudges under 
pretext of any act of ſtate, proclamation, 
writ, Letter or direction under the great, 


or privie Seale, or privie Signet, or Letter, 


or other Commandement from the Lord 
Lieutenant, Lord Deputie, Iuſtice, or Iuſ- 
tices, or other chiefe Governor or Gover- 
nors of this kingdome, they may hinder, 
ſtay, or delay the ſuite of any ſubject, or 
his judgement, or execution thereupon; if 
ſo, in what caſes, and whether, if they doe 


hinder, ſtay, or delay ſuch ſuite, judge- 


ment, or execution thereupon, what pun- 
iſhment doe they incurre for their devia- 
tions and tranſgreſſions therein. 

To this they anſwer, that they may not 
ſtay, hinder, or delay the ſuite of any ſub- 


ject, or his judgement, or execution there- 


upon otherwiſe then according to the law, 
a couiie of the Court, where they fit, 
un der pietence of any act of ſtate, procla- 
mation, writ, letter, or direction, under the 
great or privie Seale, or privie ſignet, or 
| | . 


oat 


22 


* 
+ 
ay 
8 
5 
5 
1 
wp 
ER 
> 
Ke 
> 
3 
£4 
n 
DE 
As 
*+ 
Ar 
— 
8 
I 
5 
2 
9 3 
Mz, 
RF 
* 
C1 
BI. 
N. 
BEE 2 
3 
RY 
OOTY 
2 5 
81 > 
< = 
If 
. 
25 
. 
BE : 
E 
3 
WD. 
9 
228 
or 
$4 
8 
Wt 
* 
© ap 
Ws 
N 
5 
Ne 
* 


77 


letter, or other commandement from the 


Lord Lieutenant, Lord Deputy, Iuſtice, or 
luſtices, or other chiefe Governor or Gover- 
nors of this kingdome, whereas they ought 
to have expreſſed the particular of this ex- 


ception, for by that clauſe, it is ſuppoſed, 
or may be ſtrongly implyed, that in ſome 
caſes they may hinder, ſtay, or delay the 
ſuite of any ſubject, or his judgement, or 
execution thereupon, under pretext of 
any act of ſtate, proclamation, letter, or 


direction under the great or privie Seale, or 


privie ſignet, or other Commandement 
from the Lord Lieutenant, Lord Deputy, 


Iuſtice, Iuſtices, or other chiefe governor, 


or governors of this kingdome, which they 
ought to have expreſſely layd downe, the 


queſtion being if they may ſtay, hinder, or 


delay the ſuite of any ſubject upon any 


ſuch pretext, then to ſet forth in what 


caſes, which ought to be particularly an- 
ſwered unto. 3 

In the next place the Qyeftzon is, if they 
doe ſtay, hinder, or delay ſuch ſuite, judge- 


ment, or execution thereupon, then to ſet 


forth what puniſhment they doe incurre 


for their deviation, or tranſgreſſion there- 
In. | : 
Pnto this they anſwer, they know no 
puniſhment due to the Iudges for their de- 
viation, and tranſgreſſions without other 


aggravation, 
This 


1 
This I. conceive is an implication, that 
there is a puniſhment where there is matter 
of aggravation, and therefore it ought to be 
prefled what matter of aggravation they 
intend the fame to be, OS? 
They further fay, they know no puniſh- 
ment layd downe by any law againſt thern, 
for their deviations or tranſgreſſions in hin- 
dering, ſtaying, or delaying of Iuſtice con- 
trary to their Oath, other then what is de- 


clared in their ſaid Oath, and the ſtatute of | 


20.004; -: "EW 
This II conceive not to bee a full anſwer, | 
in reſpe& the puniſhment layd downe in 
that Oath, is in a generality ; viz. that the | 
Iudges fo offending contrary to their Oath, 
are to be at the Kings will of body, lands, 
and goods, which they ſhould declare, and 
expreſſe how farre that puniſhment extend- 
eth in their bodies, lands, and goods. 

Whether impriſonment of their bodies, 
or in their Lives, and whether in forfeiture 
of their lands, goods, or how elſe ? 

The breach of an Oath is a very high 
offence, and the higher it is, that the mat- 
ter it doth concerne is the greater, and 
therefore it is much, ſecundum ſubjectam 
materiam. | 

It is to be conſidered to whom the oa 
of a Iudge is made, and what matter it 
doth concerne. 


To 
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To the firſt the Oath is made to Gov, 

the King and to the Common-wealth. 

For To matter, it is concerning the true 
| and equall adminiſtration” and diſtribution 
of Iuſtice to the people. | 

If the Indge doe offend contrary to his 
Oath, he commits breach of the truſt re- 
in him by the King, befides the vio- 
of his Oath. Looke upon truſt be- 


S tweene Common perſons. A man makes 
| a Leaſe for yeares, the Leſſee makes a fe- 
= offement, this is a forfeyture of his eſtate 


by the Common-law, by reaſon of the 
breach of truſt. Leſſee for life in an action. 


brought againſt him prayes in ayde of a+ "4 


ſtranger : this is a forfeyture of his eſtate. . 


A guid Iuris clamat brought againſt Leſ= 36. Hen. 
ſee for life, he claymes a fee, which is“ *3 


found againſt him, this is a forfeyture of 
his eſtate. So much for breach of truſt, 


To come unto a falſe verdict given by 4. Hen. 


they being ſworne ad veritatem dicendam. 
For this falſe verdict an attaynt lyeth at 
Common law againſt the petit Iury. 

. The judgement at the Common-law in 
an attaynt im aporteth eight grievous you 
ubments. ' 1. uod amittat liberam legem 


in perpetuum. 2. Quod forisfaciat omnia 
bona & Catalla ſua. 3. Quod terræ & te- 
nementa in manus Domini Regis capiantur. 


4. Vod 


a Iurie, which is a breach of their Oath, 7: 3 
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: 4 240d urbres & liberi extra doritus ſuas 


eijciantur. 53. uod domus ſue proſtrentur. 
6. Juod arbores fue extirpentur: 7. Quod 


Prata ſua arentur. 8. & Quod corpora ſua 


Carceri mancipentur. So odious is perjurie 
in the eye of the Common-law: It fol- 
loweth therefore that the breach of the 
Oath of a Iudge, materia ronfiderata, in re- 
gard it tends to the ſubverſion of Juſtice, is 


an offence of an higher nature deſerving a 


| farre greater puniſhment in his body, lands, 


3. queſt, 


3. # anſw. 


and goods, as I conceive; 


This queſtion is very ſhort and as plaine, 


it is no more then whether the Councell- 


table be a Tudicatorie, in Civill cauſes be- 
tweene ſubject and ſubject for lands, goods, 


or Chattles, and by what law. The an- 


ſwer is wholly ad aliud. But it is anſwer- 
ed as by Ke great Charter capit. 11. 9. 
3. Communia placita non * 
Girian noſtram, Common-pleas, which are 


the pleas in queſtion ſhall not follow the 


Kings Court, againe cap. 29. No Free- 
man ſhall be taken, impriſoned, put off 
his freehold, liberties and free cuſtomes, 
&c. other then by the lawfull judgement 
of his Peeres, as by the law of the land. 
This great aſſurance in the 38. Chap. of 
the ſame ſtatute was granted for the king 
and his ſucceſſors to all his people, and was 


. confirmed in thirty Parliaments as I ſaid 


before 
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fote Cooke. 8. the Princes Caſe. by the ſta⸗ 
tute of 5. Ed. 3. cup. 9. 25, Edi. 3. 
cup. 4. 28. Ed. 3. _ . 42. Ediv. 3 
23. 

The great Charter is againe confirmed, 
and not onely ſo but proceedings contrary 
to the ſame, before the King or his Coun- 
ſell are declared voyde. The King is to 
obſerve and mantayne the law, the Iudge 
by his Oath, 18. Edi. 3. is bound to 
doe right betweene the King and his 

people, and that right ftrengthens the 
Kings prerogative, precedents or practiſe 
_ contrary to fo many ſtatutes are of no ule, 
in many ages paſt encroachments were 
made upon theſe juſt liberties, which were 
| alwayes removed by Parliaments. Yet I 
muſt confeſſe that of all antiquity ſome 
pleas have beene held in the Kings Royall 
houſe, as in the Court held by the Marſhall 
of the Kings houſhold for things arifing 
within the Peres Fleta, lib. 2. cap. 2. but 
when that Court exceeds its due bounds, 
| declaratory ſtatutes were always made to 
meete them as miſchiefes in the common- 
wealth, when they medled with land or 
the like, as appears by the a of Ar- 
ticuli ſuper Chartam 28. Edw. 1. 16. R. 
2. cap. 12, all theſe ſtatutes My Lords, 
and many more to this purpoſe are unde- 
nyably of force in this kingdome, and none 


F of 
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of them can be with impunitie ſaid to be 


obſolete or antiquated, 
My Lords, They raiſe another doubt, 
vi. that as the King may grant cognizance 


of pleas to Corporations, or the like, and 


therefore to the Councell-table ; if this 
neede an anſwer, I will anſwer it thus, 
that a grant of cognizance never was, ney- 
ther can it be other wiſe, than to proceede 
per legem terre, or per judicium parium, 
and in the ſame manner as Courts doe pro- 
ceede at Common-law, and not upon paper 
petitions, or ſummary hearings ſuch cogni- 


zance was never granted, the King is at 


loſſe by ſuch proceedings, he loſeth fines 


upon originals, he loſeth amerciaments, 


and fines incident to every. judgement at 
Common-law, as I faid before, The ſub- 


jet undergoeth an inconvenience. Furſt 


the law will decline, writs originall will be 


by difuſe be forgotten, Clerks who ſhould 


draw them diſcouraged to learne, legall 


proceedings out of doores being the foun- 


dation of the law, and inftead of regular 


and orderly proceeding, rudeneſſe and bar- 
bariſme introduced, the ſubject will loſe 


the benefit of his attaynte and writ of error, 


by which the law might relieve him againſt 
falſe verdicts or erroneous judgments, he 
will loſe the benefit of his warranty, 
which might repaire a purchaſer, in caſe 

OD his 
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his acquired purchaſe were not good. 
Whereas if a Iudge or Iuror doe wrong, 
the remedy is at hand, but againſt the 
Lord Deputy and Councell, who will ſeeke 
for it? therefore the countenanee of this 
_Tudicature in Common-pleas, is againſt the 
Kings prerogative, and the peoples juſt 
rights: both which the Indges ought to 
maintaine, and likewiſe againſt the intent of 
your Lordſhips order, 3 
My Lords, as in England, the ſaid ſeve- 
rall ſtatutes were made to prevent the in- 
conveniences aforeſaid, one good ſtatute 
was made in Ireland, 28. Hen. 6. cap. 2. 
Triſh flatut. fol. 15. which directs matters 
of Intereſt to be determined in the Common 
pleas, matters of the Crowne in the Kings- 
bench, and matters of equity in the Chancery: 
This law, if there were no more, regulates 
the proceedings in this kingdome. 
» The Iudges inſiſt upon the words in the 
end of that ſtatute, vis. Saving the Kings 
prerogative. My Lords, this was ſtood up- 
on-at the late great tryall in England, and 
eaſily anſwered, for by the Common-law, 
the king may by his prerogative, ſue in 
any of the foure Courts, for his particular 
intereſt, although it be contrary to the 
nature of that Court, for he may ſue 4 
Quare impedit in the Kings Bench, and 
the like, yet ſo as the ſaid ſuite be bounded 
8 e by 
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by the rules of law, I wilt demaund a queſ- 
tion whether the King may bring 4 Quare 

Sir Tho. Impede in paper, at the Councell-board, 
mas the Kings now Atturney, I am confident 


Tempeſt will anſwer me, he cannot ? 
Knight. 


The word ſaluo or ſaving is in conſtruc- 
tion of law of a thing in ee or exiſtente, 
and no creative word, 26. Af. pla. 66. 
and cannot in the Kings Caſe be conſtrued 
to overthrow the law, nor many expreſſe, 
and poſitive acts of Parliament. WE 
My Lords, in all humbleneſſe and dutie 
I will and muſt acknowledge his Majeſties 
Sacred and lawfull prerogative, whereof 
the King himſelfe is the beſt expoſitor, in 
his anſwer to the Petition of right, Poltons 
flat. fol. 1433. he declares that his pre- 
rogative is to defend the peoples libertie, 
and the peoples libertie ſtrengthens the 

Kings prerogative, the anſwer was a Kingly 
anſwer, and (More majorum) this is con- 
formable to the great Charter, and to all 
the ſtatutes before recited, The govern- 
ment of England being the beſt in the 
world, was not onely Royall, but alſo 
politicke, ſome other Princes like Cain, 
Nimrod, Eſau, and the like hunters of 
men, ſubverted lawes ; The Kings of Eng- 
land maintayned them, and did never af- 
ſume the power to change or alter the 
lawes, as appears by Forteſcue that grave 

. | and 
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and learned Lord Chancellor in King Henry 
the ixths time de laudibus legum Angliæ 
cap. 9. fol. 25. and in the fame Booke 
cap. 36. fol, 84. not to take his peoples 
goods, nor to lay taxe, nor tallage upon 
them, other then by their free conſent in 
Parliament, this appeares by the. Booke 
' Caſes in 13. Hen. 4. fol. 14. 15. 16. the 
great caſe of the Awinage of London, and 
in the Caſe of toll- travers and toll through 
14, Hen. 4. 9. 37. Hen. 6. 27. 8. Hen. 
6. 19. all agreeing, nor to alter the nature 


of fand as by converting land at Common- 


lay to Gavelkind, or Borrough Enghſh or 
c converſo ; as to the eſtate, otherwiſe as to 

the perſon of the King Ple. Com. the Lord 
Barclyes Caſe fol. 246. 247. Yet it is moſt 


| true that the law of the land gives the 


King many naturall and great prerogatives, 
farre beyond all other men, as may appeare 
in the ſaid Caſe, fol. 243. but not to doe 
wrong to any ſubject, Com. 246. The 
perſon of the King is too ſacred to doe a 
wrong in the intention of Law; if any 
wrongs bee done his miniſters are Authors 
and not the King; And the Kings juſt pre- 
rogatives, by the Kings Royall aſſent in 
Parliament were bounded, limitted, and 


{ qualified, by ſeverall Acts of Parliament, 


as if Tenant in cap. did alien at Common- 
law without licence, this was a forfeyture 


ä af 
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of his eſtate Plb. Com. caſe of mines fol, 
332. the ſtatutes of 2. Edw. 3. cap. 14, 
makes this only finable, and the ſtatute of 
Magna Charta cap. 21. takes away the 
Kings prerogative, for cutting woodes where 
he pleaſed: many other caſes there are 


upon this learning. 
By this great Iuſtice and bounty of the 
Kings of England, the Kings grew ſtill 


greater and more permanent. 


The people became free and wealthy, 


no King ſo great as a King of rich and free 


x; object. 


people. If the Councell-table may retaine 
cognizance of cauſes contrary to the Law, 
and to ſo many Acts of Parliament, why 


may they not avoyde all Acts of Parlia- 


ment aſwell? This no man will affirme, 
nor they intend. 

My Lords, two objections ſeem to ſtand 
in my way. Firſt, the multitude of pre- 
cedents countenancing the cognizance of 
the Councell-board in the matter aforeſaid, . 
ſome in ancient times, and of late in great 


2. object. cluſters and throngs. Secondly, that in 


book Caſes it appeares, the Iudges of Law 


did take advice in their Iudgements with 


the Kings Councell, as 40. Edw. 3. fol. 34. 


25 Reſp, 


39. Af}. placito primo 3 5. Edw. 3. fol. 35. 
Ig. Edw. 3. fits. Iudgement. 194. 
In anſwer to the firſt, as for the multi- 


tude of precedents (hinc lie lachryme). 
there 


1 
there is our griefe, I find in our Bookes 
that precedents againſt Law, do never bind, 
there is no downe right miſchiefe. But a 
precedent may be called upon, to beare it 
up; Judicandum eft legibus non exemplis, 
Cooke, 4. fol. 33. Mittons caſe Cooke 11, 
fol. 75. Magdalen Colledges caſe Cooke, 4. 
fol. 94. Slades caſe, multitudo errantium 
non parit errori patrocinum. wn 
I anſwer to the ſecond that in thoſe yeare 2. Reſp: 
books of Edw. 3. It is true, that the 1 | 
Iudges appealed to the Kings Councell for 1 
advice in law, but who gave the Judgment? 
the Judges, and what Judgement? a legall 
Iudgement, and no paper or arbitrary Iudg- 
ment. . . 
If this objection were materiall, I might 
anſwer further, that the Councell here may 
bee underſtood, the great Councell (via.) 
the Parliament (propter excellentiam) vide 
Cooke, 6. 19. 20. Gregories caſe, By the 
ſtat. of 4. Edw. cap. 3. 14. and 36. 
Ed. 3. cap. 10. Raſtall, fol. 316, Parli- 
aments were then to be held once a yeare, 
the booke of 39. Edw. 3. fol. 35. in the 
caſe of a formedon ; may well warrant this 
explanation of thoſe books, the Biſhops, 
Abbots, Earles, and Barons mentioned in 
the ſaid books, may be well taken to be 
the Lords houſe, which might fit by ad- 
journements in thoſe times of frequent Par- 
| F 4 liaments, 


=. 1 
liaments, My Lords, I kept you too long 
upon this Queſtion, I will be as ſhort in 

the next. And fo I conclude the anſwer 

as to this point is no anſwer, and whether 

the matters therein comprized be of dange- 

rous conſequence I ſubmit to your Lord- 

4- Queſt, if the Chiefe Governor and Councell of 
4 Auf, this kingdome cannot heare or determine 
the cauſes aforeſaid, ſurely the Chiefe Go- 
vernor alone cannot doe it, all I have ſaid 

to the third I doe apply to this Queſtion, 
together with one precedent worthy your 

| 8 obſervation in 25. Edw. 1. Clauſ. m. 20. 
Londin. where I have an authenticke coppie (vix.) 
| Clauſ. vicefimo quinto Edw. primi m. 20, 


De comu- Rex dilecto & fideli ſuo Tohauni Wogan, 
N bla Iuſticiario ſuo Hiberniæ ſalutem; cum intel- 
Villas co. Jexerimus quod vos communia placita que totis 
ram luſti-femporibus retroactis, per brevia originalia 
e Hi-Je Cancellaria noſtra Hiberniæ placitari, de- 
nequa- bherent, & conſueverunt, per billas & petiti- 
uam ter- nes Vacuas jam de novo coram vobis deduct 
. mnans. acitis, & etiam terminari, per quod, feo- 
dum ſigilli noſtri quo uti mur in Hibernia, & 
fines pro brevibus dandis ad alia commoda 
gua nobis inde ſolent accreſcere diverſimode 
ſubtrabuntur, in noſtri & incolarum partium, 
illarum, damnum non modicum, & grava- 


men. Nolentes igitur hujuſmodo novitates fiert 
: 7 | per 
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per guas nobis damna gravia, poterunt eus. 
nire, vobis mandamus quod ſi ita eft, tune 
aliqua placita communia, qua per brevia arte 
ginalia de Cancellaria noeſtra predift. de 
jure & conſuetudine, hucuſque vifitata habent 
terminari per petitiones & billas coram vobis 
deduct, placitari, aut terminari de cetera 
nullatenus praſumatis, per quod vobis impu- 
tari debeat aut poſit novum, incommodum, in 
bac parte, 8 


Tefte Rege apud Sheſtoniam, xxiij. die Martij. 
Conventt cum Recorda, 
 Willielmus Ollert. 


Your Lordſhips, may ſee that in Edward 
the firſts time, the King took notice, Firſt, 
that the ſaid petitions were void. Secondly, 
that his revenues were thereby impaired. 
Thirdly, that it was againſt the Cuſtome 
of the land of Ireland. Fourthly, that it 
was to the grievance of the people of Tre- 
land. Fifthly, he commanded John Wogan, 
then Chiefe Governor, not to preſume to 
deale in the like proceedings thereafter ; 1 
maryaile not a little, wherefore the Iudges 
in our time after ſo many acts of Parlia- 
ment ſince 25. Edw. 1. ſhould make any 
doubt or queſtion to anſwer this cleerly. 

V My 


5. Queſt, . My Lords, I humbly defire not to be 

8. Ani. miſconſtrued in the debate of this Queſtion, 

| my meaning is not to pry into his Majeſ- 

ties juſt prerogatives. Qi enim majeſta- 

tem ſcrutatur Principis, corruet ſplendore 

ejus, the old faying in Engliſh is as good, 

he that hewes a block above his head, the 

chipps will fall into his eyes. The Queſ- 

tion warrants no ſuch ſcrutinie, I may not 

_ officiouſly ſearch into it. The Queſtion is 

onely, whether grants made of monopolies 

to a ſubject be good in law, And whether 

by pretext of ſuch grants the Kings free 

people may loſe their goods by ſeiſures, 

or may be fined, impriſoned, pillored, and 

papered, &c. Thoſe things have been done 

and acted in many caſes, where the Mono- 

poliſts were Iudges and parties, in which 

caſe if an act of Parliament did erect ſuch 

a Iudicatorie, it were void, as againſt na- 

turall Iuſtice, Cooke 8. 118. a, Doctor 

Bonhams caſe ; J ſpeake to that thing, that 

odious thing, Monopolie, which in law is 

deteſtable, Cooke 11. 53. 6. the Taylors of 

Ipſwwich caſe, by which any ſubject is hin- 

dered to exerciſe his lawfull trade, or law- 

fully to acquire his living, and the Condi- 

tion of a bond being to reſtraine any man 

from his trade, the bond is void in law, 2. 
o 3 


In 


- BI 

In the caſe the Judge Hull ſwoare (par 
Dieu) if hee who tooke this bond, were 
preſent he would fine him to the King, 
and commit him to priſon, by which caſe 
] obſerve, that the conſent of the partie 
cannot make it good; That a Patent of 
any ſuch Monopolies is a grievance againſt 
the Commonwealth, and conſequently voyd 
in law, the caſe was of Cards which is 
obſervable Cooke 11. 85. 86. 87. &c. and 
Darcy and Allens Caſe there is a Condi- 
tion tacite or expreſſe in every grant of the 
| Kings, Tra quod patria magis folito non gra- 
vetur vel oneretur, vid. Fitz. N. br. fol. 
222. C. ad quod damnum. This learning 
is ſo cleare as to Monopolies thus ſtated, that 
I will dwell no longer upon them, as I 
hope they may no longer reſide among 
us. The anſwer is inſufficient ; as in the 
caſe of a new invention of manufactory or 
the like; in ſuch caſes a Patent may be 
good they ſay for certayne yeares, whereas 
the yeares ought to be competent, ten 
thouſand years are certaine, but not compe- 
tent, and they who offend are to give da- 
mage in an ordinary Court of Iuſtice to 
the Patentee, unto which they adde (or 
otherwiſe) (Oh, this arbitrary word) the 
like arbitrary advice of others (I feare) 
hath occaſioned this Qze/tron. Where Mo- 
nopolies 
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nopolies were clearly voyde, puniſhments 
were inflicted upon. The honeſt man, 
and the Monopoliſt eſcaped, they anſwer 
nothing to the loſſe of goods, heavy fines, 
mutillation of members, the before recited 
ſtatutes direct cleare anſwers to theſe par- 
/ OOO 
My Lords, the ſtatute of Magna Charta 
cap. 30. (quod omnes Mercatores tam indi- 
gene quam alienigene) have free paſſage 
fine omnibus malis tolnetis, & conſyetudint- 
bus ex Anglia & in Anglia, niſi antea pub- 
tice probibiti fuerunt, the ſubſequent ſta- 
tutes declaring many oppreſſions and griev- 
ances occaſioned by reſtraints in trade and 
Commerce made trade free for victuall and 
merchandiſes, and in them N, &c. is 
omitted as the ſtatute of 9. Edw. 3. c. 1. 
28. Huw, 3. M. 2. 2. Nich. 2, cab. 1. 
11. Rich. 2. cap. 7. 16. Rich. 2. cap. 1, 
theſe ſtatutes give double damage to the 
party and the offender to be impriſoned. 
The ſtatute of 21. Jacob. c. 3. in Eng- 
land, againſt Monopolies, in the exception 
of new inventions limits the time to a rea- 
ſonable number of yeares, vi. fourteene 
yeares or under, whether the heavie pun- 
ihments aforeſaid, can be in this caſe eſpe- 
cially the private intereſt of a ſubject being 
therein onely or mainly concerned, Magna 
Charta cap. 29. gives me a cleere * 
5 an 


: 
4 
4 
- 


. 
* n ; Nullus liber homo capiatur, 
impriſonetur, diſſeifietur vel aliquo modo def- 
truatur, &c. mſi per judicium parium & 
legem terre, if this be law or a lawful 
ſtatute as no doubt it is, the queſtion is 
ſoone anſwered. 
My Lords, By this time you know, 15 
the Innocent was actually puniſhed, in 


| theſe caſes; Now it is time, and not im- 


proper to ſhew how the Nocent ought to 
be puniſhed, who tooke unlawfull Mono- 


8 poles, and ſeiſed the ſubjects goods by vio- 


lence, impriſoned, fined, mutilated, and 
deſtroyed the Kings people, and cauſed all 

the evils that depended thereupon; For 

that, my Lords, it is not within my charge, 

yet I hope it ſhall not remaine unrepre- 
ſented by the houſe of Commons, nor 
unremembred by your Lordſhips in due 

ne. - 

To this the Iudges anſwered nothing, e Vel. 
but with a reference to their anſwer to the“ Anf. 


third, whereas in truth this comprehends 


two matters beſides of great weight and 
conſideration, firſt whereas the third queſ- 
tion concerneth the deciſion at Councell- 
board of matters of intereſt onely. This 
queſtion is of matters of puniſhment, in an 
extrajudiciall way, ſecondly this queftion 
demands knowledge of the puniſhment 
due to ſuch as vote for ſuch extrajudiciall 
puniſh- 
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puniſhments, to theſe mayne matters there 


1s no anſwer at all. 
My Lords, The ſtatutes and dathoritle 


| before mentioned upon the third and fourth 


queſtions againſt the determination at Coun- 
cell- board, or before the chiefe Governor 


in matters of intereſt, do cleare this buſi- 


neſſe, as to the puniſhments depending 
upon thoſe intereſts, although not & corverſo. 
And as for-ſuch as voted, and acted there- 
in, if they be ſworne Iudges of the law, the 
before recited Oath of 18. E dw. 3. declares 
enough. 

His Majeſty at his Crimes] is bound 


by Oath to execute juſtice to his people 


os g to the lawes, this great truſt-the 
King commits to his Iudges, who take a 
great Oath to diſcharge this truſt, if they 


fayle therein. Sir William Thorp in Ed. 


the 3. time for breaking this oath in poore 
things, was indicted thus. Quia prædictus 
Millielmus Thorp habuit Sacramentum Do- 
mint Regis erga populum ſuum, ad cuſtodien- 
dum, illud fregit malitioſe, falſe & rebelli- 
ter, quantum in ipſo fuit, this extends to a 
Iudge onely who tooke that Oath, & ha- 
buit leges terre ad cuſtodiendum. 

The truſt betweene the King and his 
people is threefold ; Firſt as betweene So- 
veraigne and Subject, Secondly, as be- 
tweene a Father and his Children, ande 
Pater 
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Pater Patriæ; Thirdly, as betweene Huſ- 
band and Wife, this truſt is comprehen- 
five of the whole body politicke. And for 
any Magiſtrate or private perſon to adviſe, 
or contrive the breach of this truſt in any 
part, is of all things in this world the moſt 
dangerous (ve homini illi.) 

Firſt, I doe conceive that an act of ſtate 7. Queſt. 
or Proclamation cannot alter the Common. 7: We. 
law, nor reftrayne the old, nor introduce 
a new law, and that the ſame hath no 
power, or force to bind the goods, lands, 
A or inheritance of the ſubject, 

ut that the infringing thereof is onely a 
contempt, which may bee puniſhed in the 
perſon of the delinquent, where the Pro- 
clamation is conſonant, and agreeable to 
the lawes, and ſtatutes of the kingdome, 
or for the publicke good, and not againſt 
law, and not otherwiſe puniſhable. 

I do conceive, that a Proclamation is a 
branch of the Kings prerogative, and that 
the ſame is uſefull and neceffary in ſome 
caſes, where it is not againſt the law, 
wherein the publicke weale is intereſted, 
or concerned, but that any clauſe therein, 
contayning forfeyture of the goods, lands, 
or inheritance of the ſubjects, is meerely 
voyde; for otherwiſe this inconvenience 
will enſue, That Proclamations or acts of 


ſtate, may bee made in all caſes, and in 
| all 


SEA 


2, 

all matters to bind the libertie, goods, and 
lands of the ſubjects; and then the Courts 
of Iuſtice that have flouriſhed for ſo many 
ages may be ſhut up, for want of uſe of 
the law, or execution thereof, and there is 
no caſe where an offence is committed 
againſt law, but the law will find out a 
way to puniſh the delinquent. | 

Natura The King by his proclamation, may in- 
35. in ie hibit his ſubject that he ſhall not goe be- 
Briefe yond Sea out of this Realme without his 
de ſecu- licence, and this without any writt, or 


flitate in- 


veniend. Other Commandement to his ſubject, for 


quod non perchance the King may not finde his ſub- 


ul Pte Jeet, or know where he is. And if the 
extras ſubject will goe out of the Kings Realmes 
pariext-contrary to this proclamation, this is a con- 
ended tempt, and he ſhall be fined to the King 
the Kings for the ſame, as ſaith Fitz Herbert, that 
_— ſuch a proclamation can prohibit the Kings 
ſubjects to repayre into England, for Eng- 
land is our Mother, and though the Sea 
divide us, that Sea is the Kings, and there- 

fore it is not pars extra in this ſenſe. 
Fol. 12. It ſeems by the Lord Chauncellor Eger- 
and 3. tons argument upon the caſe of poſt nati, 
that a proclamation cannot binde the goods, 

lands, or inheritance of the ſubjects. 
Natura A proviſion was made in hæc verba, Pro- 
0 Hen, viſum eff coram Domino Rege, Archiepiſcopis, 
3. fit: Comtibus, & Baronibus quod nulla affis ul- 
| | Es time 


1971 


time præſentationis de catero capiatur de Her. Da- 
Ecclefraſticis præbendatis, nec de præbendis, den Pre” 
but I doe not finde any forfeyture or pe-2z. 
naltie upon the libertie, goods, or lands of 
him that would bring an aſſize of Darien 
preſentment for a prebendary. 8 
I doe finde that a proviſion was made 77:4. Hen. 3. 
bec verba. Proviſum eſt a Confilio Regis quod 1 
nullus de proteſtate Regis Francie reſpondeat 179. 


in * 55 antequam Anglici de jure ſuo in 
terra Regis France, &c. Yet by that pro- 
viſion no forfeyture upon the lands, or 
goods of him who ſued 4 Frenchman in 
England at that time. 

It is true that a Cuſtome may bee con- 35. Hen. 
trary to law, and yet allowable, becauſe®: 26. 
that it may have a lawfull commencement, 
and continuall uſage hath given it the force 
of a law, Conſuetudo ex certa rationabili 
cauſa uſitata privat communem legem, but 
2 proclamation or act of ſtate may alter 

aw. 

For example ſake, at Common-law, a 
Proclamation cannot make lands deviſable, 
which are not deviſable by the law, nor 
alter the courſe of deſcent. 8 

The King by his Letters-patents cannot z,, Hen. 
doe the ſame, nor grant lands to bee an- 5. 27. 49. 
cient demeſne at this day, nor make lands F. 3. 4. 
to be deſcendible according to the courſe of 
Gavelkind or Borrough Engliſh, unleſſe that 
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the cuſtome of the place doth warrant the 
ſame, nor Gave/kind land to be deſcendible 

according to the courſe of law, 2 fortiori 

an act of ſtate, or proclamation, which 1 
hold to bee of leſſe force then the Kings 
Ia * under the great Seale cannot doe 


And in the caſe of Iriſh Gavelkind, it is 
not the proclamation, or act of ſtate, that 
did aboliſh, or alter it, but the very cuſ- 
. tome was held to be unreaſonable and re- 
pugnant to law. _ 
. If an act of ſtate bee made, that none 
within the kingdome ſhall make Cards but 
John at Stile, this act is voyde, for the King 
himſelfe, cannot grant a Patent under his 
great Seale, to any one man for the ſole 
feazance of Cards? So it is of all procla- 
mations or acts of ſtate, that are to the pre- 
judice of Trafficke, trade, or Merchant af- 
faires, or for rayſing of Monopolies, or 
againſt the freedome and libertie of the 
ſubjects, or the publicke good, as I ſaid 
A 
Alſo, if proclamations, or acts of ſtate 
may alter the law, or bind the libertie, 
goods, or lands of the ſubjects, then will 
acts of Parliaments bee to no purpoſe, 
which doe repreſent the whole body of 
the kingdome, and are commonly for cre- 


ating of good and ebene lawes. 
There 


. 
Therefore I conceive, that all proclama- 
tions made againſt law, are abſolutely voyde, 
and that the infringers thereof ought not 
to looſe, or forfeyte their liberty, goods, or 
—_. | 
And for the puniſhment of ſuch Iudges 

that vote herein, I referre to the ſixth, they 
deny to anſwer to this queſtion. 


This anſwer is generall and dangerous 8. Queſt 
withall, it is generall, v/z. they know nos. Af. 


ordinary rule of Jaw for it, they ought to 
declare the law againſt it, the right uſe of 
it here they commend, and yet they doe 
not deſcribe that right uſe, therefore they 
commend two things, the one the life of a 
ſubject to be left to Marſhall law in time 
of peace, the other they leave it likewiſe 
diſcretionary when they deſcribe not the 
right uſe, their laſt reſort is to the Kings 
prerogative. ; 
I have ſaid before, that Lawyers write 
the King can doe no wrong, and ſure I am 
our King meanes no 1 the Kings of 
England did never make uſe of their pre- 
togative to the deſtruction of the ſubject, 
nor to take away his life nor liberties, but 
by lawfull meanes. I conceive this advice 
ſhould become the Judges, other advice 
they find not in their law Bookes ; The 
ſtatute of Magna Charta cap. 29. and 5. 
Edw. 3. cap. 9. the petition of right, the 
G 2 third 
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third of King Charles in full Parliament 


declared, Tell them, nay doe convince 


them, that no man in time of peace, can 
bee executed by Marſhall law. 


9. Queſt, 
9. Anſw, 


ſtood in the right oppoſition to the 
drawing of the cauſes proper for the Kings 
Courts to an aliud examen, the improper and 
unlawfull examen thereof on paper petiti- 
ons, whereby the Kings Iuſtice, and Courts 
were moſt defrauded, whereas an arbitra- 
ment being a principall meane to compoſe 
differences ariſing betweene neighbours, 
and to ſettle amitie betweene them, with- 
out expence, of time or money was a 
courſe approved by law, all our Bookes are 
full of this. „„ 

It is by conſent of parties by arbitrators 
indifferently choſen, bonds for performance 
thereof are not voyde in law, and Iudge- 
ments given upon arbitraments, and ſuch 
bonds in our Bookes without queſtion or 
contradiction to the lawfullneſſe of an ar- 
bitrament or bond in proper Caſes, the 
principall good wrought by them, was the 


wes Lords, 1 could wiſh the Iudges had 
timely 


| hindering of ſuites, and debates at law; 


therefore that exception fals of it ſelfe. Then 
I am to conſider, how far an Oath in this 


particular is puniſhable, I will not ſpeake 


of an Oath exacted, or tendered, that is 
not the queſtion, the queſtion is of a vo- 
- luntary 
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luntary Oath, which the arbitrator cannot 
hinder, I ſpeake not to the commendation 
of any ſuch Oath, nor doe I approve of 
any Oath, other then that which is taken 
before a Magiſtrate, who derives his au- 
| thoritie from the King, the fountaine of 
| Tuſtice, but onely how farre this Oath is 

puniſhable by the late ſtatute, 10, Carol, 
fol. log. a prophane Oath is puniſhed by 
the payment of twelve pence, and no more, 
vide flat. of Marl. cap. 23. 52, Hen. 3, 
viz. Nullus de cœtero poſſit diſtringere liber 
tenentes ſuos, &c. nec jurare faciat hbere te- 
nentes ſuos contra voluntatem ſuam, quia nul- 
lus facere poteſt fine pracepto Domini Regis, 
which ſtatute teacheth us, that an exacted 
or compulſive Oath, is by the Kings autho- 
rity, a voluntarie Oath is not reprehended, 
19. Edw. 4. I. a. It was nat reprehend- 


c d in the caſe of an arbitrament, this vo- 


luntarie Oath is puniſhable in the Star- 
chamber, as the ludges would affirme, 
which I conceive to bee againſt the lawe, 
Firſt, for that wee cannot learne any prece- 
dent in England for it, It was but lately 
introduced here, therefore the houſe of 
Commons is unſatisfied with the anſwer to 
this queſtion, in Boyton and Leonards caſe 
in the Star- chamber in Ireland, Boyton was 
diſmiſſed in a Caſe to this purpoſe about 

the yeare 1630, or 1633. 
: "$94 2M 
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10. Queſt. It hath beene the late introduced courſe 
10. Auſw. of the Caſtle- chumber, and Councell- table not 
to admit the party cenſured to the reduce- 
ment of his fine, before hee acknowledged 
the juſtneſſe of the ſentence pronounced 
againſt him, and that for divers reaſons, 
Firſt, the courſe of a Court being as an- 
cient, as the Court, and ſtanding with law 
is Curie lex, as appeareth by our bookes. 
2. Co. 16. b. Lanes caſe 17. Long. 5. 
Edu. 4. 1. but if it be a courſe introduced 
de novo in mans memorie, or a courſe 
that is againſt law, it cannot be faid to be 
lex Curie, for conſuetudo licet fit magnæ 
authoritatis nunquam tamen fprajudicat ma- 
ni feſtæ veritati. : 
Let us therefore examine the courſe al- 
ledged here, in both thoſe points, and if 
it be found to faile in eyther of them it is 
to be rejected. | | 
As to the firſt, I cannot find or read 
any precedent of it untill of late, and the 
uſage of it for a few yeares cannot make it 
to be curſus Curiæ which ought to bee a 
cuſtome uſed time beyond the memory of 
man, | 
As to the ſecond, it is confeſſed by the 
| Tudges, that they know no law to warrant - 
this courſe, let us ſee then whether it be 
againſt law, or ſtandeth with the law, and 
: conceive it is againſt law for divers rea- 
ons. | 


Firſt, 
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_ Firſt, by the Common-law, if a judge · 
ment be given againſt a man after a ver- 
dict of twelve men, which is the chiefe 
and cleare proofe which the law looketh 
upon, or upon a demurrer after ſolemne 
argument he ſhall in the one caſe have an 
attainte againſt the Iury, and in the other 
a writ of error to reverſe the judgment; 
but in this caſe by the confeſſion of the 
juſtneſſe of the ſentence all the meanes to 


reverſe the ſentence is taken away, and 
therefare contrary to law, and reaſon. 


Whereas by the Common-law, fines ought 
to bee moderate ſecundum quantitatem de- 
lidti in reformationem & non in dęſtructio- 

zem, of late times, the fines have been ſo 
high in deſtruction of the party in the 


Caſtle- chamber, as his whole family and 
himſelfe, if hee did pay the fine ſhould bee 


driven to begge, and without performance 
of the ſentence hee could not be admitted 


to reverſe the ſentence, in reſpect of all 


which, howbeit in his conſcience he is not 
guiltie, yet to gaine his libertie, and ſave 
part of his eſtate, hee is neceſſitated to ac- 
knowledge the juſtneſſe of the ſentence, ſa 
that the confeſſion is extorted from him, 
and conſequently 1s againſt law. | 


Third reaſon if the fine were ſecundum 


guantitatem delicti, as it ought to be with- 
out danger of deſtruction, the reducement 
: G 4 of 
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of the fine had not been ſo neceſſarie: and 

therefore no juſt ground for this confeſ- 

ſion. 
. _ Laſtly, the confeſſion of the party after 
- ſentence doth rather blemiſh the ſentence 
then any way cleare it, for the confeſſion 
coming after the ſentence, which ought to 
be juſt in it ſelfe can adde nothing to it 
but draw ſuſpicion upon it, and in that re- 
ſpe& a conkeflion is ſtrayned, the racke 
uſed by the courſe of the Civill- law in cri- 
minall cauſes, to cleare the conſcience of 
the Iudge to proceede to ſentence, is intol- 
lerable in our Common- law. 

And therefore this courſe being an inno- 
vation againſt law, and without any rea- 
ſonable ground, the ſaid Iudges ought in 
their ſaid anſwer to declare ſo much, to 
the end a courſe might bee taken for abo- 
liſhing the ſame. 


This anſwer I will not now draw into 


8 Anſw. queſtion, I could wiſh the reſt were an- 


{wered no worſe, 
What power have the Barons of the 


12. Anſw. Court of Exchequer to rayſe the reſpite of 


homage arbitrarily, &c. 
Vnto this they anſwer, that untill the 
Kings Tenant by knights ſervice in capite 
hath done his homage, the ancient courſe 
of the Exchequer hath beene, and till is, 
to iſſue proceſſe, to diſtrayne the tenants ad 


Faci- 
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factendum homagium, or ad faciendum finem 
pro homagio ſuo 4 e upon which 
proceſſe the Sheriffe returnes iſſues, and if 
the tenant doe not appeare, and compound 
with the King to give a fine for reſpite of 
homage, then the iſſues are forfeyted to the 
King. But if the Kings tenant will ap- 
peare, the Court of the Exchequer doth agree 
with him to reſpite his homage for a ſmall 
—_— 3 Te E 
They ſay further, that it reſteth in the Vide 5. 
diſcretion of the Court by the rule of the 1 9. 
Common-law to lay downe a fine for reſ- ſeription 
{ Pite of homage, according to the yearely ung 
value of the ſaid lands, which I conceive to Eattle 
be very unreaſonable and inconvenient, untill 

| that it ſhould lye in the power of any tobe dn 
aſſeſſe a fine for reſpite of homage, ſuch as according 
to him ſhall be thought meete in diſcretion, *9 Ms wil 
for if ſo hee may raiſe the fine to ſuch a 
ſumme, as may exceed the very value of 

the lands. Neyther hath the ſame beene 

the ancient courſe, for it appeares by ſeve- 

rall ancient Records, and by an Order of 

the Court of Exchequer made Termino 
faſce 1607. that there ſhould be payed 

for reſpiting of homage for every Towne- 

ſhip xx. d. Triſh, and for every Manor 

xxxx. d. Iriſh, and that ſuch as hold ſe- 

verall houſes, acres, or parcels of land, 
which are not Manors, nor Towneſhip 


ſhall | 
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ſhall pay for everie hundred and twentie 
Acres of Land, Meadow, and paſture, or 
of any of them xx, d. Iriſh, and no more, 
This ap- and according to that rate, and proportion 
ace if a greater, or leſſer number of Acres, and 
vera. for every houſe without ground iij. d. rid, 


Records 


in Hen. 6. and of Cottages, or Farme houſes which 


& Hen. . bee upon the Lands, no fine to bee payed 
the g. for them ſolely alone,. Ne 


cond Re- And I conceive where a man holdeth 


— ſeverall parcels of land of the King by ſe- 
fo lila verall — that in ſuch 4 to 
24 .Hen.5. pay but for one reſpite of homage onely 
and no. more, for that a man is to doe ho- 
mage but once, and conſequently to pay 
for one reſpite of homage onely. 
Ihe late courſe in the Exchequer here 
hath been contrary, whereas in their an- 

ſwer they goe mY. Exchequer, according 

to the ſtatute of primo Jacob! cap. 26. in 
England, under their favour they goe cleare 
contrary, for that ſtatute was made in con- 
firmation, and purſuance of former Orders 

in the Exchequer : Whereas the Barons 
here goe directly contrary to the ancient 
courſe and Order of the Exchequer in this 
kingdome, more of this in my reaſon or 
ground for this queſtion. So I conclude 

their anſwer to this is ſhort. . 

13. Queſt, My Lords, the queſtion contaynes two 
#3. Aol. points, Firſt, whether the ſubject of this 
1 . 
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kingdome is cenſurable for to repayre into 
England, to appeale to his Majeſty for re- 
dreſſe of injuries, or for his lawfull occa- 
fions ; Secondly why, what condition of 
: perſons, and by what law ? 


The firſt part of the Iudges their anſwer 


is poſitive and full, v/z. They know no 
jaw or ſtatute for ſuch cenſure (nor I ney- 


ther) and could with they had ſtayed there. 


In the ſecond part of their — they 
come with an ½ viz. unleſſe they bee 
prohibited by his Majeſties writ, procla- 


mation, or command, and make mention 


of the ſtatute of 5. Rich. 2. cap. 2. in Eng- 


land, and 25. Hen. 6. cap. 2. in Ireland, 


I will onely ſpeake to the ſecond part of 
this anſwer. 


My Lords, The houſe of Commons in 


the diſcuſſion of this point tooke two things 
into conſideration, Firſt what the Com- 
mon-law was in ſuch caſes; Secondly, 
_ What alteration was made of the Common- 
law by the ſtatute of 5. Rich. 2. cap. 2. 
in England, and 25. Hen. 6. cap. 2. in 


Ireland, as to the ſubjects of Ireland. As 


for the firſt the Regiſter bath a writ framed 
in the point, viz, the writ De ſecuritate in- 
venienda quod ſe non divertat ad partes ex- 


teras ſine licentia Domini Regis, Fitz. Natur. 


br. fol. 85. the words of this writ cleare 


the Common-law in the point, it Begins 
with 


0 
with a datum eft nobis intelligi, &c. The 
King being informed that ſuch perſon or 
| perſons A pong doe intend to goe, 
whether ad partes exteras, viz. foraigne 


Countries, to what purpoſe, to proſecute 


matters to the prejudice of the King and 
his Crowne, the King in ſuch a caſe by 
his writ, warrant, or Command under the 
great Seale, privie Seale, privy Signet or 


dy proclamation, may command any ſub- 


ject not to depart the kingdome without 
the Kings licence; this writ is worthy to 

be obſerved, for-the cauſes aforeſaid there- 
in expreſſed, the writ extendeth only to 
particular perſon or perſons, and not to all 
the ſubjects of the kingdome, no man can 
affirme that England is pars extera as to us, 
Ireland is annexed to the Crowne of Eng- 
land, and governed by the lawes of Eng- 
land: our queſtion ſet forth the cauſe, vix. 
to appeale to the King for Iuſtice, or to 
goe to England, for other lawfull cauſes, 
whereas the ſaid writ intends practiſes 
with foraigne Princes to the prejudice of 
the King and his Crowne; At the Com- 
mon-law, if a ſubje& in contempt of this 
Command went ad partes exteras, his 
Lands, and goods ought to be ſeized, 2. 
& 4. Philip & Mary Dy. 128. 6. and yet 
if the ſubject went to the parts beyond the 
Seas before any ſuch ſpeciall . 
y this 


1 1 
this was not puniſhable before the ſtatute 
of 5. Rich. 2. cap. 2. as appeares, 1 2. & 
13. Eliza. Dy. 296. a. So that before the 
inhibition, the law was indifferent, now 
the queſtion is at Common-law, -whether 
the ſubje& of Ireland having no Office, 
can be hindered to appeale or goe to the 
King for Iuſtice : The King is the foun- 
taine of Iuſtice, and as his power is great 
to command, ſo the Scepter of his Iuſtice 
is as great, nay the Scepter hath the prio- 
rity, if any be, for at his Coronation, his 
Scepter is on his right Side, and his Sword 
on bis left Side to fis Iuſtice he is ſworne, 
therefore if any writ, Commandement or 
proclamation bee obtayned from him, or 
publiſhed contrary to his Iuſtice, it is not 
the act of the King, but the act of him 

that miſinformed him, then will I adde the 
other words of the queſtion, vig. or other 
his lawfull occaſions, as I ſaid before in 
the caſe of a writ of error in the Kings 
Bench of England, or in the Parliament of 
England, which are remedies given by the 
law, therefore the Common-law Joth, not 
| hinder any man to proſecute thoſe reme- 
dies which are given to everie ſubject by 
the ſame. A ſcire facias may be brought 
by the King in England to repeale a patent 
under the great Seale of Ireland of lands in 
Ireland, 20. Hen. 6. fol. a. 

= An 
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An exchange of lands in England for 
lands in Ireland, is a good exchange in law, 
8. off. placit. 27. 10. Edw. 3. fol. 42. 
tempor. . Edw. 1. Fitzvoucher 239. What 
law therefore can prohibit any ſubject for 
to attend this fcrre facias in England, or 
to make uſe of his freehold got by ex- 
change. . „ 3 
The law being thus, then it was conſi- 
dered, what alteration was wrought by 
one branch of the ſtatute of 5 Rich. 2. cap. 
2. by which the paſſage is Hg 1 out of 
the kingdome (Lords, notable Merchants, 
and the Kings ſouldiers excepted) I con- 
ceive this ſtatute doth not include Ireland, 
I never heard any Fiſbman queſtioned upon 
this ſtatute for going into England, nor any 
Engliſbman for coming into Ireland, untill 
the late proclamation by the ſtatute 34. 
Edw. 3. c. 18. in England, all perſons 
which have their heritage or poſſeſſions in 
Ireland, may come with their beaſts, corne, 
&c. to and fro, paying the Kings dues. 
The ſtatute of 5. Rich. 2. did never in- 
tend by implication to avoyde the ſaid ex- 
prefle ſtatute of Edw. 3. betweene the 
Kings two kingdomes, being governed by 
one law, and in effect the fame people, 
the words of the ſtatute of 5. Rich. 2. are 
_ obſervable, the principall ſcope of it is 
e againſt 


(itt 


againſt the exportation of Bullion, in the 


later part there is a clauſe for licences to 
be had in particular Portes, by which I 
conceive that the Cuſtomers of thoſe Portes 
may grant a let paſſe in ſuch Caſes. 

It is therefore to be conſidered, whether 


that branch of the faid ſtatute of 5. Rich. 2. 


was received in Treland, I thinke it is cleare 
it was not, for by the ſtatute 10. Hen. 7. 
cap. 22. in Ireland, all the generall ſtatutes 
of England were received in Ireland with 
this qualification, viz. ſuch as were for 
the Common and publicke weale, &c. 
And ſurely it cannot be for the weale of 
this kingdome, that the ſubjects here be 
ſtayed from obtayning of Iuſtice, or follow- 
ing other lawfull cauſes in England. 
The ſtatute of 25. Hen. 6. cap. 2. in 
Ireland, excuſeth abſentees by the Kings 


command, and impoſeth no other penal- 


tie ; ſo that upon the whole matter, this 
queſtion is not anſwered. 


For ſo much as they doe anſwer of this 14. Quet. 
queſtion, the anſwer is good, for there is 14. Anſw. 


no doubt to be made but Deaneries are 
ſome donative, ſome elective, and ſome 


may be preſentative according to the re- 


ſpective foundations. L : 
I will only ſpeake of a Deane de facto, if 


a Deane bee made a Biſhop and hath a diſ- 


penſation Decanatus dignitatem in commenda 
in 


1 
in the retinere, the confirmation of ſuch a 
[Deane is good in law. This was the caſe 
of Evans and Acough in the Kings Bench 


in England Ter. 3. Caroli, where Doctor 


 Thorntorow, Deane of Vorke was made 


Vide 2. 


& 3. Phil 


& Marie 
123. b. 


Biſhop of Limericke with a diſpenſation to 
hold in the retinere after his patent, and 
before conſecration it was ach udged his 
confirmation was good ; and yet if a Deane 
be made a Biſbop in any part of the world, 
this is a Cęſion, Co. 5. 102. a. Windſors 
caſe, Davies Rep. 42. 43. &c. The Deane 
'of Fernes his caſe, & 18, Elizab. Dy. 346. 
the confirmation of a meere Laicus being 
Deane is good, though he be after deprived, 
10. Eliz. Dy. 273. 12. & 13. Elizab. Dy. 
293. although the Deane be after deprived 
by ſentence declaratorie, yet his precedent 
confirmations are good. : 8 
So I conceive that a Deane, who hath 


ftallum in Choro & vocem in Capitulo during 


all the time of his life, and never queſtion- 


ed, and uſually confirmed all Leaſes with- 
out interruption is good ; And to queſtion 
all ſuch acts, 40. 50. 100. yeares after, 


is without precedent eſpecially in Ireland, 


untill of late yeares, and in this kingdome 
few or no foundations of Br/hopricks or 
Deaneries can bee found upon any Re- 
cord, therefore I conceive the Indges ought 
to anſwer this part of the queſtion. 


My 


uz 1 
ah Lords, 1 know you cannot bega Ge 
the — I layd before for this queſtion, '5 ** 
nor the time nor the occaſion of the iſſuing 
of Ryo-warrantoes, nor what was done 
thereupon in the Court of Exchequer. 

Now remayneth to conſider of the an- 

ſwer to this poſitive queſtion, the anſwer is 
too generall, vis. the Parliament is con- 
cerned therein, and ſo are two other Courts 
of Iuſtice, and likewiſe the Kings preroga- 
tive is intereſted therein, wherefore they 
cannot anſwer till the matter come in de- 
bats and be argued before them. 

The conſideration of the Court of Parli- 
ament will much conduce to the clearing 
of this queſtion, Co. preface to the fourth 
Reporte, the expoſition of Lawes ordinarily 
belongeth to the Iudges, but (in maximis 
drffict lim miſque caufis ad ſupremum Parlia- 
ment Iudicium) Cooke preface to the ninth 
| Report, deſcribes that 8 Court in 

this manner, (/i vetuſtatem ſpeftes eſt anti- 

quiſima, þ p00). 17 1 oratiſi ima, fi 
Juriſdictionem, eft capaciſſima of this 
enough, the learning is too manifeſt, that 
it is the Supreame Court, nay the primi- 

tive of all other Courts; to that Court be- 

longs the making, alterin g or regulating of 

lawes and the correction of all Courts and 

miniſters. Looke upon the members of 

it, firſt the King? is * head, who is never 

0 
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Co. Inſt. ſo great nor ſo ſtrong, as in Parliament 
109- where he fits inſconced with the hearts of 
his people; the ſecond are all the Lords 
Spirituall and Temporall; the third the 
knights, Citizens and Burgeſſes, theſe three 

doe repreſent the whole Commonwealth. 
Locke upon the cauſes for which they are 

called (Circa ardua & urgentia negotia Reg- 

ni) looke upon the priviledges of it, if any 
member or members ſervant thereof bee 
queſtioned, or any thing ordered againſt 

| him; in any other Court ſitting the Parlia- 
Stat. Hib. ment, or within forty dayes before or after, 
3. Edw. 4. all the proceedings are voyde by the lawes 
cap. 1. and ſtatutes of this Realme. The not 
clearing of this queſtion is againſt the Kings 
prerogative, which is never in greater 
ſplendor or Majeſtie then in Parliament, and 

againſt the whole Common- wealth therein 
concerned as aforeſaid, the King hath foure 
Councels, the firſt is commune concilium, 
which is this Councell, ſecondly Magnum 
Concilium, which is the Councell of his 
Lords; thirdly the privie Councell for 
matters of eſtate; fourthly the Iudges of 

his law, Co. inſtitut. 110. a. TIED 
Then by what law or uſe can the infe- 

riour of theſe foure Councels queſtion the 

firſt Supreame and mother Councell, I 
know not, the ſtate of the queſtion conſi- 

dered, which is of Burroughs, who anci- 

S | i] | | ent! y 


LA. 
ently and recently ſent to the Parliament, 
by the ſame law, that one member may 
bee queſtioned, forty eight members may 
be queſtioned as was done in our caſe in 
one day, fix ſuch dayes may take away the 
whole bouſe of Commons; and conſequent- 
ly Parliaments, eſpecially as this caſe was, 
for upon the returne of the firſt ſummons 
foure and twenty Corporations were ſeized, 
the learning therefore is new, that it ſhould 
reſt in the diſcretion of the Sheriffes, who 
might make unfaithful. returnes, and of 
three Barons in the Exchequer, who have 
no infallibilitie, to overthrow Parliaments, 
the beſt Conſtitutions in the world. Search 
| hath been made in the two bookes of En- 
tries, in old Natura brevium, and in all 
the yeare bookes that are printed, there is 
not one precedent that in any time ever ſo 
| badde, ſuch 2 Quo-warranto was brought 
in, Co. entries 527. a. d Quo- warranto was 
brought againſt Chri/fopher Helden, and others 
to ſhew cauſe; why they claymed ſuch a 
Borrough, &c. which is nothing to our pur- 
poſe, the quo-warrantoes in the queſtion, 
and thoſe which were in the Exchequer, 
did admit them Borroughs, and yet required 
them to ſhew. cauſe why they ſent Bur- 
geſſes to the Parliament, this is oppoſitum 
in objecto, to admit them Burgeſſes, and to 
queſtion their power to ſend Burgeſſes, 
which were formerly, both anciently and 
. recently 
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recently fo admitted in Parliament; Maſter 
_ Littleton, the firſt booke we reade cleares - 
this queſtion, ſectione 164. There are an- 
cient Townes called Borroughs, the moſt 
ancient Townes of England, all Cities were 
Borroughs in the beginning, and from 
them come Burgeſſes to the Parliament, fo 
that in effect if an ancient Borrough, ergo, 
they ſent Burgeſſes to the Parliament; all 
theſe ancient Townes in England, did re- 
mayne of Record in the Exchequer, 40. 
4%. plac. 27. In Ireland they doe remayne 
of Record in the Parliament Rolles, the 
tryall of them is by the Record itſelfe, and 
not otherwife ; If a Towne ſend Burgeſs 
once or twice, it is Title enough to ſend 
ever after, 11. Hen. 4. 2. So if a Peere 
| Called once by writ, and once fitting as a 
Peere, Co. inſtitut. fol. 9. 6, hee is a Ba- 
ron ever after. 3 
In the foure ordinary Courts they have 
priviledge for the meaneſt of their mem- 
bers, or ſervants, why not the Parliament. 
It was the cuſtome of the ancient grave 
Iudges to conſult with parliaments in cauſes 
of difficultie and weight, a parliament was 
then to be at hand, they did not ſtay to 
adviſe with them in a point which con- 
cerned the parliament, ſo neerely and 
which was of the greateſt weight of any 
cauſe that ever was agitated in the king- 
e hs dome: 


"v0 CHIT. 
dome: In our books, and all the entries it 
zs true and cleare, that Quo- warrantoes are 
brought and ought to bee brought againſt 
ſuch as clayme priviledges, Franchiſes, 
Royalties, or the like flowers of the 
Crowne : but to queſtion Burgeſſes in this 
nature is to queſtion the Kings prerogative 
in an high degree; priviledges take from 
the King, parliaments adde, and give unto 
him greatneſle and profit, in parliaments he 
fits eſſentially, in other Courts not altoge- 
ther ſo, but by repreſentation, what great- 
er diſſervice could bee done the King, then 
to overthrow parliaments, how ſhall Sub- 
ſidies bee granted, or the kingdome de- 
fended, how ſhall ardua Regni be conſi- 
dered ? Oh the Barons of the Exchequer, 
I wot will falve all theſe doubts, 5 
I ͤmay not forget My Lords, how the 
law of the land, and the whole Common- 
wealth is herein concerned, and upon that 
J will offer Caſe a or two: If a ſtatute be 
made wherein the private intereſt of a ſub- 
ject, or the generall intereſt of the Com- 
mon- wealth be enacted, the King by his 
Letters-patents cannot diſpence with this 


ſtatute, Co. 8. 29. a. Princes caſe, though 8. 411 
they be with d nan ohſtante, nor make any car. 


grant, Non obſtante of the Common- law, 
therefore I conclude this queſtion. 


H-4- - Firſt, - 


1 11 8 1 
' Firſt; that it is againſt the Kings prera- 
gative, to iſſue ſuch 2 2yo-warranto, as is 
| here ſtated. Secondly it 1s againſt the 
=  Common-wealth, as deſtruQtive of parlia- 
2 ments and conſequently of government. 
hirdly this is no priviledge but a ſervice 
1753 to the King and whole Common- 
wealth, which cannot receive ſo much as 
a debate but in parliament, Fourthly all - 
the proceedings in the Exchequer, touching 
this parliament were Coram non judice, as 
was already voted in both houſes, as for 
for the puniſhment, we come not to urge 
your Lordſhips to-puniſh other then with 
reference to ae which I faid * vi ⁊. 
the Oath. | 
16. _ Theſe two queſtions have ſo near a * 
16. A 
17 Quel. tion, the one to the other meeting in the 
17. Anſw. Center of the Caſtle- chamber, that I will 
ſpeake to them at once or as to one e queſ- 
tion. 
A Lords, If that golden meane, and 
- mediocrity which regulated the power 
of that great Court in former times had 
not beene of late converted and ſtrayned 
unto that exceſſe we faw, theſe queſtions 
had never beene ſtirred, but many things 
being extended to their uttermoſt Spheare, 
or I feare beyond the ſame, enforce mee, 
although unwillingly and flowly, to looke 
upon our lawes and juſt rights, a 
The 


The anſwer to the ſixteenth, v/z. whe- 


ther Iurors giving their verdicts according 
to their conſcience, may be puniſhed in the 


Caſtle- chamber by fines exceſſive, mutilla- 
tion of members, &. 
Il, finde in my Lord Barcklayes cafe, pho; 
Com. 231. from the beginning, the uſuall 
tryall at Common- law was divided be- 


tweene the Iudges and the Iurors, matters 


of fact were and are tryable by the Iurors, 
and matters in law by the Iudges, the anti- 
quitie of this tryall appeares, Glan. fol. 100. 
5. in Hen. the ſeconds time, Bracton 174. 


Briton, fol. 130. a. Forteſcue, de laudibus 


 legum Anghe, fol. 54. & 55. So much 
being cleared they being, Iurati ad dicen- 


dum veritatem, are Tudges of the fact, Co. 


9. 13. . Dowmans caſe, & 25 &c. Strata 


Marcellas caſe, and infinite other authori- 


ties, they are ſo farre Iudges of the fact, 
that although the parties bee eſtopped to 


averre the truth, yet theſe Iudges of the 


fact ſhall not be fo. eſtopped, becauſe they 
are upon their Oath, C. 2. 4. 6. Goddards 
caſe, Co. 4. 53. 4. Raw-hins caſe, 1. Hen. 
4. 6. a. Sc. They are ſo far Iudges of 
the fact, that they are not to. leave any part 
of the truth of the evidence to the Court, 


Co. 1. 56. 5. Chauncellor of Oxfords caſe, 


nay they may finde releaſes and other 


things of their knowledge not given in 


; evidence, 
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evidence, 8. . plac. 3. Co, 10. 95. 3. 
or Leyfields caſe, what is done by 


Judges, 
9. Strata Marcellas caſe 30. Ergo e con- 

verſo ; but if any doubt in law ariſeth up- 
on the evidence, there is 9 3 a remedie 
by bill of exception by the ſtatute of V. 3. 
cap. 29. which C. 9. Deumans caſe, fol. 
13. a. faith to be in affirmance of the an- 
cient Common: law, as to this point of law, 
the Iudges of the law are Iudges of the 
validitie of the evidence, but under favour 
not of the truth of the fact, as it is ſet 
forth in the anſwer ; if the Iudges of the 
law doe erre in matter of law, the party 
rieved hath his remedie by writ of error, 


according to their conſcience as our queſ- 
tion is ſtated, if the Iury in this caſe goe 
contrary to their Evidence, the Common- 
law gives a full remedy by attainte, where- 


in the judgement is moſt hevie if the Iu- 


rors have done amiſſe as I ſaid before to 
another queſtion, yet in this action the law 
gives credit to the verdict before it be falſi- 
fied, for if a judgement be given upon this 
verdict and after an attainte is brought, no 


ſuper 


not bee tryed by Iurors, Co. | 


hee is not puniſhable if practiſe or miſ- 
demeanor doe not appeare, 2. Rich. 3. fol. 
9. 10. Fitz Natur, vr. 243. E. 27. af. 18. 
4. Hen. 6. and other bookes. By the ſame 
reaſon the Iudges of the fact, if they goe 
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ſuper ſedeas can bee in this writ to hinder 
the partie who recovered from his execu- 
tion, y. Hen. 7. 22. 6. 33. Hen. 6. 21. _ 
otherwiſe in a writ of error. | . 
Your Lordſhips therefore may ſee what 
faith is given to verdicts at Common-law, 
1 obſerve the notable caſe of 7. Hen. 4. 
41. b. where Gaſcoigne anſwereth the King 
that would give judgement contrary to his 
private knowledge. „5 
As for the next part of theſe two queſ- 
tions, it was the late height of puniſhments, 
and the drawing of more cauſes to that 
Court, then in former times, moved this 
debate, out of the ſtatute of 3. Hen. 7. 
cap. 1. concerning this Court. I make 
theſe obſervations, firſt, that the Iudges of 
that Court according to their diſcretion may 
examen great offences, ſecondly, that they verba 
may puniſh according to the demerits of Statut. 
delinquents after the forme of the ſtatute 
thereof made, thirdly, in like manner and 
forme as they ſnould or ought to be pun- 
hed if they were convict by the due order 
of the Common-law. For the firſt, what 
diſcretion this is, we finde in our books, 
Co. 83. fol. 100. Rookes caſe, diſcretion is 
to proceede within the bounds of law and 
Treaſon, at Common-law a Man in a Leete 
is fined but in ten groats for a light bloud- 
ſhed ; in the Caſtle- chamber a Noble-man 


for 
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for an offer of a ſwitch: to a perſon inferior 
to him, upon provocation perhaps given, was 
fined in Gare thouſand pound, committed 
to. Viſc. to long impriſonment, and low acknow. 
Clanmo- Jedgments were impoſed on him. For the 
25 ſecond and third obſervations, if men of 
quality and ranke were pillored, papered, 
ſtigmatized, and fined to their deſtruction, 
in caſes where if they had beene convicted 
by due order of law, they could not be ſo 
puniſhed by any law or ſtatute, I humbly 
offer to your Lordſhips fad and grave conſi- 
A 5 
And whether theſe courſes be warranted 
by the ſaid ſtatute of 3. Hen. 7. cap. 1, 
or by any other law or ſtatute of force in 
this Realme, and if all Iurors bee brought 
to the Caſtle- chamber, what ſhall become of 
that great and noble tryall, by which all 
the matters of our law regularly are tryable ; 
And fo I conclude that the anſwers to 
theſe two queſtions are not ſatisfacto- 
rie. 
18. Queſt, Whether in the Cenſures in the Caſtle- 
18. Anſw. hamber, regard be to be had to the words 
of the great Charter, viz. ſalvo contene- 
mento, &c. | uy 
I conceive that in the Cenſures in the 
Caſtle-chamber, regard is to be had to the 
words of the great Charter, vix. Saluo con- 
tenemento, &c. although in the great Char- 
= ter, 


1 E 
ter, and in the ſtatute of ae 1. cap. 
6. amerciamentum and miſericordia are Ex 4 
preſſed and not fines or redemprio, becauſe 
a fine and an amerciament are in the old 
yeare bookes uſed promiſcuouſly as Synoni- 

ma, for one and the fame thing, and there- 
fore in 10. Edw. 3. fol. 9. & 10. The 
Iurors of the Abbot of Ramſeis Leete, being 
fworne, and refuſing to preſent the articles / 
of the Leete, were amerced and there it is 
reſolved, becauſe all did refuſe to preſent, 

all ſhall be amerced, but when the ſame 
ſhall be impoſed or affeared, ſhall be im- 
poſed ſeverally upon each of them ſecundum 
 quantitatem delieti ſalvo contenemento ſuo, 
yet the ſumme there impoſed was revera d 

| fine, and not an amerciament as an amer- 
ciament is now taken, and here with agrees, 
4. Eliz. Dy. 211. 5. in theſe words (if 
the Iurors of a Leete refuſe to preſent the 
articles of the Leete, according to their 
Oath, the Steward ſhall aſſeſſe a fine upon 
every of them) and Godfrzes caſe, II. 
Rept. fol. 42. b. 43. 4. 

Secondly if by intendment of law, as the 

law was conceived at the time of the mak- 
ing of the ſtatutes of Magna Charta and 
Weſtm. 1. fines and amerciaments had not 

beene or taken to be Synonyma, the feazors 
of thoſe acts would not have ſo carefully 
provided remedy in caſe of amerciaments, 
| Be which 


4} . 
which were always moderate, and wherein 
a moderata miſericord:a did lie for all men, 
ab enumeratione non parttum, vi. Comites 
& Barones non amercientur & miles & liber 
homo amercientur & ſalvo contenemento ſuo, 
mercator ſahua merchandiza ſua, Villanus 

ſalvo Wainagio, Clericus ſalvo Laico, Feoudo, 
&c. and have thought of no redreſſe or 
moderation of fines, which are more griev- 
ous, and of late times infinitely ſwolne 
above amerciaments, for in 19. Edw. 4. 
fel. 9. and 21. Edw. 4. fol. 77. the 
amerciament of an Earle Baron, &c. is but 
five pounds, and of a Duke ten pounds, 
yet a Barons ancient fee or livelyhood con- 


fliſteth of foure hundred marks land per 


annum, an Earles of foure hundred pounds, 
a Dukes of eight hundred pounds per an- 
A 


Thirdly, amerciaments impoſed upon 


tmhoſe that have the adminiſtration of Iuſtice 


or execution of the Kings writs, for their 
Commiſſion or Omiſſion, contrary to their 
dutie are out of the letter of Magna Charta, 


are indeede fines and to bee impoſed and 
taxed by the Iudges, yet are they called 
mi ſericordiæ, becauſe great moderation and 


mercy muſt be uſed in taxing of them; 
Griſleyescaſe, 8. Rep. fol. 48. 42. 3. 


Þi ourthly, 


o * 
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Fourthly, in caſe fines be not within 
theſe words of Magna Charta, amercietur 
ſalvo contenemento, &c. yet ought they by 
law to be reaſonable and not exceſſive, for 
every exceſſe is againſt law, exceſſus in re 
gualibet, jure reprobatur communi, as ex- 
ceſſive diſtreſſe is prohibited by the Com- : 
mon-law 41. Edw. 3. fol. 26. So is ex- 
ceſſive and outragious ayde, as appeares by 
the ſtatute of We/tm. 1. cap. 35. and by 
Glanv. I. g. fol. 70. an aſſize lies for of- 
ten diſtrayning becauſe it is exceſſive, and 
therefore againſt law an exceſſive fine, at 
the will of the Lord is an oppreſſion of the 
le, 14. Hen. 4. fol. 9. If tenant in 
25 have rich villains or tenants at will 
and ſhee by exceſſive taxes or fines make 
them poſh Poa it is waſte in the eye of 
the law, 16. Hen. 3. Fitz. waſte 13 5. Regi/- 
ter Iudiciale, fol. 25. If the fines of Coppy- 
holders be uncertaine, the Lord of the Ma. 
nor, cannot exact unreaſonable and excef- 
ſive fines, and the unreaſonableneſſe of the 
fines ſhall be determined by the Iudges 
having reſpect to the value of the Coppy- 
bold, 4. Rep. fol. 27. b. The King before 
the making of Magna Charta had rationa- 
bile relivium of noblemen and it was not 
reduced to any certaintie, yet ought it to 
have beene reaſonable and not exceſſive, 


Co. inſtitut. 83. b. 


They 
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They fay that in a legall conſtruction, 
che fl of Magna Charta, in which the 
words ſalvo contenemento are mentioned, is 
onely to be underſtood of amerciaments 
and not of fines, yet where great fines are 
impoſed in terrorem, upon the reducements 
of them, regard is to bee had to the ability 
of the perſons. 

Now whereas they alleage that upon the 
reducements of fines, regard is to be had 
do the eſtate of perſons, I humbly conceive 

that makes but little, eyther for tlie eaſe or 
ſecuritie of the ſubject, or the providence 
or wiſedome of the law, for that ſuch re- 
ducements are not grounded upon any rule 
of law, but reſt meerely in the Kings grace 
and bountie, which if the Prince ſhould 
withdraw, and leave the ſubje& to the law, 
in what caſe he is in, I leave it to your 
Lordſhips. If there bee no rule in this 
caſe, it may reſt in the arbitrarie will of 
foure or five perſons in that Court to de- 
ſtroy y any man, and in their will to reduce 
as they pleaſe, but never to reduce before 
confeſſion of the ſentence which is deſtruc- 
tive, wherein perhaps there is no infallibi- 
lity, Magna Charta, cap. 29. Nullus liber 
homo aliquo modo deſfiruatur, G c. and fo I 


conclude as to this anſwer. 


FS | » T 8 
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This anſwer as it is here is ſufficient, 19. Queſt. 
yet contrary to their anſwer ; to the firſt 9. Anw. 
queſtion upon the ſame point, and ſo con- | 
trary, that both are incompatible. - - 
. My Lords, I am come to the life of 20. Queſt. 
man, after that God concluded the worke * | 
of the whole world ſaying to every particu- 1. v. 31. 
lar & erant valde bona, to make the worke _ cap. 
compleat creavit hominem ad imaginem & * © 7 
fimilitudinem ſuam. Ariſtotle in his treatiſe 
de natura animalium ſaith that unum vivens 
eft magis dignum ; which is man, that crea- 
ture which alone is more perfect and noble 
then all the world beſides. The Common 
law of the land hath three darlings, life, li- 
bertie, and dower, the former recited ſtatutes 
give protection to three things, to life, 
eſtate, and libertie, the life of man is the 
eldeſt Child admitted to the favour of the 
law, and the firſt and chiefe within the 
protection of theſe ſtatutes, the other two 
are but miniſters and ſervants unto it, the 
tryall of this life by the law and ſtatutes 
aforeſaid is regularly judicum parium, to 
multiply caſes upon ſo plaine a learning, 
were but paſſe time, or waſt time, your 
Lordſhips have other buſineſſe of weight 
and conſequence: the proofe which taketh , 
away this life with infamy, which corrupts 
the bloud of him and his paſterity, defeates 
the wife and innocent Children of their. 
fame 
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fame and - ſubſtance, ſurely ought to be 
clear and convincing proofe. — 

The caſe of an approver is the onely 
caſe wee finde in our law, where a perſon 


2 nf may accuſe another for his life, 


this accuſation cannot take-away the life of 
any man, otherwiſe then by a legall tryall, 
viz. by a tryall of Jurors, who ought to 
have other good proofe before they finde a 
ſabje& guilty, or by both, wherein the 
approver hazards his own life, which is ſa- 
cred unto him by the law. This approver 
is not received in another felony, or treaſon 
then he himſelfe is guiltie of by confeſſion, 
of the fact, nor for his reliefe, after hee 


commits the crime confefled, Stamford 


pleas of the Crowne, fol. 142, 143, for no- 
torious rebels or malefactors, I finde not 
any booke in law to give countenance unto 
ſuch teſtimony. I finde in the fourth ar- 
ticle of the Kings printed booke of inſtruc- 
tions, that ſuch teſtimony ſhall not be 
preſſed when any man ſtands upon tryall 
of his life. The Iudges doe anſwer well 
to one part, v/2. that ſuch teſtimony is not 
convincing, but they goe further that the 
teſtimony of ſuch perſons, not condemned 
concurring with other proofe or apparent 
eircumſtance may be preſſed upon the 
tryall of a man for his life; the ſaid Article 
in the Inſtructions faith it ſhall not be 

8 preſſed 


F 
preſſed at all, no law warrants ſuch preſ- 
ſure. | 5 
It is quite different from the caſe of an 
 approver, who confeſſeth himſelfe guiltie, 
and who is limitted to the Crime whereof 
he is guiltie, a Rebell is left at large to 
prove any crime, nay the reliefe of him 
A" „ Et: 
The teſtimony mentioned in the queſ- 
tion differs in all things from the approver, 
therefore they cannot be reſembled ;. the 
concurrence of ſuch teſtimonie with other 
proofes is not materiall, for other proofe 
will doe the deede without this bad con- 
currence, and ſo will a violese preſump- 
tion, as if two goe ſafe into a Roome, one 
of them is found ſtabbed to death the other 
may ſuffer, this preſumption is inevitable 
the law of God, the lawes and ſtatutes of 
the Realme protect and preſerve the life ot 
man, 1t were therefore hard to take away 
by circumſtance ſuch a reall and noble eſ- 
ſence. This concurrence marrs the evi- 
dence, it helps it not. If one gives falſe 
teſtimonie once by the ancient law, his 
teſtimonie ſhall never be received againe, 
Leges Canuti Regis, Lamb. Saxons laws, 
Jol. 113. Pp. 34. much leſſe where they 
are notorious ill doers, this and the reaſon 
and ground of this queſtion already opened, 
will, I hope, give your Lordſhips ſatisfac- 
tion. | 
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21. Queſt, For this queſtion, I will ſtate it without 
21. Anſw, any tenure” reſerved by expreſſe words as 


. 


— 


48. Edw. 


he . 


Hen. 7. 
12. 
Co. 6. 6. 


the queſtion is put, whether the reſervation 
of rent, or Annuall ſumme will rayſe this 
to bee a tenure in capite; I conceive it will 
not for ſundrie reaſons. Firſt from the 
beginning there have beene Fayres and 
Markets, and no precedent, booke-caſe, or 
Record, to warrant the new opinion in 
this Caſe before Trinitie terme 1639. in the 
Court of wards. Secondly the practiſe of 
that Court was alwayes before to the contra- 
ry in the ſame, and the like Caſes. Thirdly, 
it is a thing as the queſtion is of new crea- 
tion, and never in eſſe before, for this ſee 
the Bookes of 3. Hen. 7. 4. 12. Hen. 7. 
i £0 8. 4- 14.49, £&- 2-19. 21. 
Hen. 6. 11. Stamford prerogative 8. 

Therefore there is no neceſſitie of a te- 
nure thereof; upon the Conqueſt it was 
neceſſarie that all lands ſhould be held by 
ſome tenure for the defence of the king- 

A eee e 
1. The ſtatute of Qzia emptores terra- 
rum, &c. prærogati va Regis ſpeake of 
Feoffator, Feoffatores, &c. therefore a te- 
nure, I mean this tacite or implyed tenure, 

was originally onely intended of Land. 
2. The King may reſerve a tenure in 
all things not mainerable by expreſſe reſer- 
vation or Covenant, 44. Edw. 3. 45. Fits. 
| | natur. 


: ton? 
natur. brevi um, 263. c. but that i is not 
bur Caſe.” 

. Here it is left to oonſtruction of Law, 
Which is æguiſſimus Iudex, and Bokes upon 
the nature of things, and therefore in Caſes 
that include Land, or where land may 
come in lieu thereof, a tenure may be by 
implication, as a meſnalty a reverſion ex- 
pectant upon an intayle and the like, 10. 
Edw. 44. a 42. Edw. 3. 7. Fitz Grants, 
102. and divers other bookes. 

. No tenure can be implyed by reaſon 
of a rent, if the rent be not diſtreynable k 
by ſome poſſibility of its owne nature upon 
the thing granted, as appeares by 5. Hen. 
7. 36. 33. Hen. 6. 35. 40. Ed. 3. 44. 
I. Hen. 4. I. 2. 3. Fitz-ceſſabit. 17. 

5. The diſtreſſe upon other land is 
the Kings meere prerogative like the caſe 

of Buts Co. 6. 25. a diſtreſſe may be for 
rent in other land by Covenant. 

6. This is no rent becauſe it iſſueth 
not out of land. 

7. If the Patentee here had no land, 
there can be no diſtreſſe in this cafe. 

8. This is a meere priviledge, it iſſyu- 
eth out of no lands, and participates nothing 
of the nature of land, all the caſes of te- 
nures in our bookes are eyther of land or 
things ariſing out of land, or ſome way or 
other of the nature of land, or that may 
12 1 
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reſult into land, or that land by ſome poſ-— 
ſibilitie may reſult into it; Therefore I 
humbly conceive that new opinion is not 
warranted by law or preſident. 


Theſe, My Lords, are in part the things, 
which ſatisfied the houſe of Com- 
mons in all the matters aforeſaid, 
they are now left to the 
judgement and luſtice of 
| your Lordſhips. 
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| QUESTIONS PROPOUNDED 


IN 


PARLIAMENT. 


AND 
* 


Declarations of the Law thereupon 
in Parliament. | 


26. 2h of fx 1741! 


RIPE luke, the Guile of this king Weeſtio 


Ws dome be a free people, and to be 


governed onely by the Common- 
NSN /awes of England, and ſtatutes 
of force in this kingdome. 


The ſubjects of this his Majeſties king- Declara- 
dome of Ireland, are a free people, and totion. 
be governed onely according to the Com- 
mon-law of England, and Statutes made 
and | eltablithed by Parliament in this king- 
I 8 dome 


— 
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dome of Ireland, and according to the 
lawfull cuſtomes uſed in the ſame. 


Queſtion Whether the Tudges FA this land doe take 
2. the Oath of Judges, and if fo, whether under 
pretext of any Act of State, Proclamation, 
 wor1t, letter, or direction under the great or 
privie Scale or privie Signet or Letter or 
other Commandment from the Lord Lieuten- 
ant, Lord Deputy, Iuſtice, Iuſtices, or other 
chiefe Governor, or Governors of this king- 
dome, they may hinder, ſtay, or delay the 
ſuite of any ſubect, or his Iudgement or exe- 
cution thereupon, if ſo, in what caſes, and 
whether if they doe hinder, ſlay or delay ſuch 
J ſuite, judgment, or execution thereupon, what 
bamni/pment doe they incurre for their devyja- 
tion and tranſgreſſion therein? 


© Declara= That Iudges in Ireland ought to take 
tion. the Oath of the Iuſtices or Iudges declared 
1 and eſtabliſhed in ſeverall Parliaments of 
5 force in this kingdome and the ſaid Iudges 
= or any of them, by colour, or under pre- 
. text of any act of ſtate, or proclamation or 
under colour, or pretext of any writ, Let- 
ter, or direction under the great Seale, 
rivie Seale, or privie Signet, from the 
Kings moſt Excellent Majeſtie, or by co- 
lour or pretext of any Letter or Commande- 
ment from the chiefe Governor or Go- 
vernors 
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vernors of this kingdome ought not to 
hinder or delay the ſuite of any ſubject, or 
his judgement, or execution thereupon and 
if any letters, writs, or commaunds come 
from his Majeſtie or any other, or for any 
other cauſe to the Iuſtices, or to other de- 
puted to doe the law and right according 
to the uſage of the Realme in diſturbance 
of the law, or of the execution of the ſame, 
or of right to the parties, the Juſtices and 
other aforeſaid ought to proceed, and hold 
their Courts, and proceſſes where the pleas 
and matters bee depending before them, as 
if no ſuch letters, writs, or commaund- 
ments were come to them, and in caſe any 
Iudge, or Iudges, Iuſtice, or Iuſtices, bee 
found in default therein, he or they ſo 
found in default ought to incurre and un- 
dergoe due puniſhment according to . 
law, and the former declarations and 
viſions in Parliament in the caſe made 5 | 
of force in this kingdome, or as ſhall be 
ordered, adjudged, or declared in Parlia- 
ment. And the Barons of the Exchequer, 
Iuſtices of aſſize, and Goale- delivery 18 
they be found in default as aforeſaid, it is 
hereby declared that they ought to under- 
goe the puniſhinent aforeſaid. 
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Whether the Kings Majeſties privie Coun- Queſtion 
cell eyther with the chiefe Governor, or Go= 3. 
I 4 Vernors 


. 
vernors of the kingdome, or without him or 

"them, be a place of Tudicature, by the Com- 
 mon-lawes, and wherein cauſes betweene par- 
ty ang party for debts, treſpaſſes, accompts, 
_ poſſeſſion, or tithe of Lands, or any of them, 
and which of them - bee heard and deter- 


Ns 


mined, and of what 


vill cauſes they have 


| Juriſdiction, and by what law, and of what 


Declara- 


Force is their order or decree, in ſuch cauſe 


or any of them ? 


'That the Conticell-table of this Realme 


_ eyther with the chiefe Governor or Gover- 


nors is no Iudicatorie wherein any action 
reall, perſonall, popular, or mixt, or any 
ſuite in the nature of the ſaid actions or 


any of them can or ought to bee com- 
menced, heard, or determined, and all 


proceedings at the Councell-table, in any 


. ſuite in the nature of any of the ſaid actions 


provided for) by expreſſe acts of Parliament 


Queſtion 


4. 


Doclars- 


tion, 


re voyde (eſpecially cauſes particularly 


of force in this kin gdome onely exempt- 


> 


The like of the chiefe Governor above. 


The proceedings before the chiefe Go- 
vernor,. or Governors alone in any action, 
reall, perſonall, popular, or mixt, or in any 

ſuite 


| „ 
ſuite in the nature of any of the ſaid ac- 
tions are Coram non Tudice and voyde, 


Whether grants of Monopolies be warrant-Queſtion 
ed by the law, and of what, and in what caſes, * 
and how and where, and by whame are the 
pretended tranſgreſſors againſt ſuch- grants 
puniſhable ? and whether by fine, mutilation 
of members, impriſonment, lofſe and forfey- 
| we of goods or otherwiſe and which of 
them? e 


All grants of Monopolies are contrary to Declara- 
the lawes of this Realme, and therefore on. 
voyde, and no ſubject of the ſaid Realme 
ought to bee fined, impriſoned, or other- 
wiſe puniſhed for exerciſing or uſing their 
lawfull liberty of a ſubject, contrary to ſuch 
In what caſes the Lord Lieutenant, LerdQueſtion 
Deputie, or other chiefe governor or governors % 
of this kingdome and Councell may puniſh by 
fine, impriſonment, mutilation of members, 
pillory or otherwiſe, and whether they may 
ſentence any to ſuch; the ſame, or the like 
puniſhment for infringing the commaunds of 
or concerning any proclamation, of and con- 
cerning Monopolies, and what puniſhmeut doe 
they incurre that vote for the fame ? 
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Declara- 
tion, 


To 


The Lord . Lord Deputy, or 


other chiefe governor or governors, and 


Councell of this Realme, or any of them, 


| ought not to impriſon any of his Majeſties 
ſubjects, but, onely in Caſes where the 
Common lawes or ſtatutes of the Realme 


doe enable and warrant them. ſo to doe, 
and they ought not to fine, or to cenſure 
any ſubjects in mutilation of members, 


ſtanding on the pillory, or other ſhamefull 


puniſhment in any caſe, at the Councell- 


table; and no ſubject ought to be impri- 


©  ſoned, fined, or otherwiſe puniſhed for in- 
fringing any commaunds or . proclamation 
for the ſupport, or countenance of Monopo- 
lies.: And if in any caſe, any perſon or per- 


ſons ſhall bee committed by the commaund 
or warrant of the chiefe governor, or go- 
vernors and privie Councell of this Realme, 


or any of them, that in every ſuch caſe, 


every ſuch perſon or perſons ſo committed, 


reſtrayned of his, or their libertie, or ſuf- 
fering impriſonment upon demaund, or 


motion made by his or their Councell, or 


other imployed by him or them for that 
purpoſe unto the Iudges of the Court of 
King's-bench, or Common-pleas, in open 
Court, ſhall without delay upon any pre- 
tence whatſoever, for the ordinarie fees 
u payed for the fame have forthwith 

granted 


= [ 139 ] 
granted unto them, or him a writ or writts 
of Habeas Corpus, to be directed generally 
to all, and every Sheriffe, Gaoler-miniſter, 
officer or other . perſon, in whoſe cuſtody 
the party or parties ſo committed or re- 
ſtrayned ſhall be, ſhall at the returne of 
the ſaid writ, or writs, and according to 
the commaund thereof upon due and con- 
venient notice thereof given, unto him at 
the charge of the party or parties who re- 
quireth or procureth ſuch writ or writs, 
and upon ſecuritie by his or their owne 
Bond, or Bonds given to pay the charge of 
carrying backe the priſoner, or priſoners, 
if hee or they ſhall bee remanded by the 
Court, to which he or they ſhall be brought, 
as in like cauſes hath beene uſed, ſuch 
charges of bringing up and carrying backe 
the priſoner or priſoners to be alwayes or- 
dered by the Court, if any difference ſhall 
ariſe there about, to bring, or cauſe to be 
brought the body, or bodies of the faid 
partie, or parties ſo committed, or reſtrayn- 
ed unto and before the Iudges, and Iuſ- 
tices of the ſaid Court from whence the 
ſame writ or writs ſhall iſſue in open Court, 
and ſhall then likewiſe certifie, the true 
cauſe of ſuch his, or their detayner, or im- 
priſonment, and thereupon the Court after 
ſuch returne made, and delivered in open 
Court, ſhall proceed to examine and de- 
= termine, 
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termine, whether the cauſe of ſuch com- 


mitment, appearing upon the ſaid returne 


be juſt and legall or not, and ſhall there- 


Queſtion 
7. 


upon doe what to juſtice ſhall appertayne, 
eyther by delivering, bayling, or remand- 
ing the priſoner or priſoners. | 


OF what force is an aft of flate, or pro- 
elamation in this kingdome to bind the liber- 
tie, goods, poſſeſſions, or inberitance of the 
Nati ves thereof, whether they or any of them 
can alter the Common law or the infringers 
of them, looſe their goods, chattles, or leaſes, 


or forfeyte the ſame by infringing any ſuch 


act of ſtate, proclamation, or both, and what 


| puniſhment doe the ſeworne Judges of the law, 


Dec] ara- 
tion. 


* 


that are privy Councellors, incurre that votę 
for ſuch atts and execution thereof ? 


An act of ſtate, or proclamation in this 
kingdom, cannot bind the libertie, inheri- 


| tance, poſſeſſion, or goods of the ſubjects 


of the ſaid kingdome, nor alter the Com- 
mon-law, and the infringers of any ſuch 
act of ſtate, or proclamation ought not to 
forſeyte lands, leaſes, goods, or chattels for 
the infringing of any ſuch act of ſtate or 
roclamation. And the Iudges of the law 
who doe vote for ſuch acts of ſtate, or pro- 
clamation are puniſhable, as breakers and 
violaters of their Oathes of Judges. 


Are 


= 


ww] 


Are the ſubjefs of this kingdome, ſulject Queſtion 
to the marſhall lau, and whether any man 8. 
in time of peace, no enemie being in the field, 

with banner diſplaid, can be ſentenced to 
death, if fo, by whom, and in what cauſes ? 

F not, what puniſhment doe they incurre, 

that in time of peace execute marſhall law. 


No ſubject of this kingdome ought to peclara- 
bee ſentenced to death, or executed by tion. 
Marſhall-law in time of peace, and if any 
ſubject be ſo ſentenced, or executed by 
marſhall-law, in time of peace, the authors 
and actors of any ſuch ſentence or execu- 

tion, are puniſhable by the law of the land 

for their ſo doing, as doers of their owne 
wrong, and contrarie to the ſaid law of the 


land. 


Whether voluntary Oathes taken freely be- Queſtion 
fore arbitrators for affirmance, or diſaſfir- 9. 
mance of any thing, or for the true perform- 
ance of any thing be puniſhable in the Caſtle- 
chamber, or any other Court, and why or 
wherefore ? = 


No man ought to bee puniſhed in the Declara- 
Caſtle-chamber, or in any other Court, n. 
for taking a voluntary Oath before arbi- 
trators for affirmance, or diſaffirmance of 
any 


« 
® 
's 
2 8 ; . 
oo Sy E "Is * — * yore — _— - % _ > - 4 
& r 22 — — —— — — 2 2 1 
— 1— — Ns 1 0 . 
- —— — = _ - — — — — — — — — — - 
3 £ — — — 
b A — — — — — — — - 
88 = —_—_— 
— — — — — — Kata» 2 : 1 — — —— — eS. — 22 „„ O l 
2 — 4 _ — — — — — mY = . — 
. ⅛¹ T — k ͤñc./ . ̃ꝗ EU cr — — — 2 — 2 — - — 
mad * — o — — — — — CY _ _— 
N — — = 
\ \ = = n 
o — — — o —y - — oy o — S - _ = = 
— Oo —— 8 8 N — = LO. =_ = 
57 3 _ = on l CITED 


® Co 
by —— 
- a b 
a - 
Cn no 
. py 
La Si 


">> 
_ 7 — . =Y 
— — ar. pl 


[142] 


any thing, or the true performance of any 


thing in civill cauſes, nor are the arbitra- 


trors before whom ſuch voluntary oathes 
ſhould be taken ——— 


Why and by what law, or by what rule f 

licie is it that none is admitted to reduce- 
ment of fines, and other penalty in the Caſtle- 
chamber or Councell-table untill he confeſſe 
the offence for which he is cenſured ; when 
as re vera hee might bee innocent thereof, 
though ſuborned © progfes, or circumſtance 


- might induce a Cenſure. 


Declara- _ 


By the lawes and ſtatutes of the e 
no man is bound, or ought to be com- 


; pon to acknowledge the offence layd to 


charge, or the juſtneſſe of any cenſure 
paſt a gan him in the Caſtle- chamber, or 
at the Councell-table, nor onght to bee 
detayned in priſon, or abridged of his li- 


| berty, or the reducement of his fine, ſtayed 


or delayed, untill he doe acknowledge ſuch 
offence or the iuſtneſſe of ſuch cenſure. 
And it is further declared that no ſuch in- 
forced or wreſted confeſſion, or acknow- 
ledgment can or ought to debarre, or hin- 
der any ſubject: from his Bill of reverſall, 

or review of any ſentence or decree paſt, 
or conceived againſt him in the Caſtle- 
chamber, or in any other Court. 


Whether 


| TT 143 ] 
Whether the Tudges of the Kings-bench, or Queſtion, 
any other Tudge of Gaole-delivery, or of any 11. 
other Court, and by. what law, doe or can 
deny the Copies of indifiments of felony or 
treaſon, to the par ties accuſed contrary to the 
law, 


The Iudges of the King's-bench, or Declara- 
Iuſtices of Gaole-delivery, or the Iudges ton. 
of any other Court, ought not to deny Co- 
pies of indictments of felonies, or treaſon 
to the parties indicted. 


What power have the Barons of the Court Queſtion 

of Exchequer, to rayſe the reſpite of homage 132. 
arbitrarily, to what rate they pleaſe, to what 
value they may rayſe it, by what law they 
may diſi:nguiſh betweene the reſpite of ho- 
mage upon the diverſitie of the true value of 

the Fees, when as Eſcuage 1s the ſame for 
great and ſmall Fees and are proportionable 

by Parliament? 2 


The Barons of the Exchequer ought not Declara- 
to rayſe the reſpite of homage above thetion. 
uſuall rates appearing in and by the courſe 

and preſidents of that Court continued un- 
till the yeare of our Lord God, 1637, and 
the rayſing thereof ſince that time was ar- 
bitrary and againſt the law, and the Barons 
of the Exchequer, ought not to diſtinguiſh 
= between 


Qeetion a 


Declara- 


[1447] 
between the reſpite of homage upon any 
dwerlity of the true values of ths — 
Fees. | 


Whether 4 it be cenſurable i in the be. * 
this kingdome to repaire into England to ap. 
peale to his Majeſty for — of injuries, 
or for other lawfull occaſiuns; if fo, why, 
2 what condition E — and by what 
Wwe 


The ſubjects of this kingdome may law- 
- repayre into England, to appeale to 
his Majeſty for redreſſe of injuries, or for 


other their lawful occaſions ; and for their 


ſo doing, ought not to be puniſhed or 
ueſtioned upon the ſtatute of 5. of K. Rich. 

1e 2d. nor by any other law, or ſtatute of 
force in this kin gdome (eminent officers 
and miniſters of ſtate, Commanders and 
ſouldiers of his Majeſties Army. The 
Judges and Miniſters of his Majeſties 
Courts of Iuſtice, and of his highneſſe Re- 


venue and cuſtomes, whoſe attendance is 


| neceſſarily requiſite, by the lawes and ſta- 


eſtion 


* "24. 


tutes of the Realme only exogpted. ) 


. 2 Deanes or other dignitaries of 
Cathedrall Churches be properly and de mero 
jure donative by the King, and not Elective 
or collattve ; * fo, why, and by what 2. 
an 


[ 145 } 
and whether the Confirmation of a Deane de 
facto of the Biſhops grant be good and valid 

in law, or no? if not, by what law? ; 


Deaneries or other Eccleſiaſticall digni-Declara- 
ties of this Realme, are not de mero jure on. 
donative, but ſome are donative, and ſome 
elective, and ſome are collative, according 
to their reſpective foundations, and the con- 
firmation of the Biſhops grant by a Deane 
de facto having actually ſallum in Choro, 
& vocem in Capitulo, together with the 
Chapter is good in law. 8 


Whether the iſſuing of Quo-warrantoes, Queſtion 
out of the Kings-bench, or Exchequer againſt 
Borroughs, that ancientiy and recently ſent 
Burgeſſes to the Parliament to ſhew cauſe 
why they ſent Burgeſſes to the Parliament, be 
legall ? i not what puntſhment ought to be 
inflicted on thoſe that are or have beene the 
occaſioners, procurers, and Judges of, and in 
ſuch Quo-warrantoes ? | 


The iſſuing of 2y0-warrantoes out of the Declara- 

Court of Kings-bench, Court of Exche- on. 
quer, or any other Court againſt Boroughs, 
that anciently or recently ſent Burgeſfles to 

the Parliament, to ſhew- cauſe why they 

ſent Burgeſſes to the Parliament, and al! 
the proceedings therein are, coram non 

Ss Tudice, 


tion. 


= I 446 
Tudice, illegal and voyde, and the right of 
ſending Burgeſſes to the Parliament is quei- 
tionable in Parliament onely, and the occa- 
ſioners, procurers, and Iudges in ſuch Quo- 
- ewarrantoes and proceedings, are puniſhable 
as in Parliament ſhall be thought conſo- 
nant to law and * 


Queſtion By what law are Turors, that give ver- 

16. gift according to their conſcience, and are 

the ſole Judges of the fact, cenſured in the 

Caſele-chamber in great fines, and ſometimes 

» pilloried with loſſe of eares, and bored through 

the tongue, and marked ſometimes in the 

forehead with a hot Iron, and other like in- 
Ja punſhment ? 


Declara- Turors are the ſole Iud ges of the matter 
in fact, and they ought not for giving their 
verdict to bee bound over to the Court of 
Caſtle- chamber, by the Iudge or Iudges, 
before whom the verdict was, or hell bee 


given. 


Queſtion | By what law are men cenſurable in the 
17- Caſtle- chamber, with the mutilation of mem- 
bers, or any other brand of infamy, and in 
rohat caſes, and what puniſhment in each 
caſe there is due, wi ons reſpect of the qua- 
ity of the perſon or perſons f 


No 


[1471 


No m a ought to bee cenſured in the Declara- 
Caſtle-chamber, in the mutilation of mem- tion. 
bers, or any other brand of infamy, other- 
wile, or in other caſes then is expreſſely 
limitted by the ſtatutes of this Realme in 
ſuch caſes provided ? 


Whether in the cenſures in the Caftle- Queſtion 
chamber, regard be to be had; to the words 18. 
of the great Charter, viz. Salvo Contene- 
mento, &c. | 


In the cenſures of the Caſtle- chamber, Declara-' 
Eſpecially regard ought to bee had to the tion. 
wards of the great Charter, viz, Salvo Con- 
fenemento, Ge. DO | 


Whether if one that ſteales a Sbeepe, or Queſtion 
commits any other felony, and after flieth the 19. 
courſe of Iuſtice, or lietb in woods or moun- 
taines upon his keeping, be a Traytor, if 

zot, Whether a proclamation can make him 


fo? 


A Felon who flies the courſe of Iuſtice, Declara- 
and lieth in woods, mountaines, or elſe. tion. 
where upon his keeping is no Traytor, and 
a proclamation cannot make him a Tray- 
tor, | 


K 2 Whether 


[148] 


| Queſtion . Whether the teſtimonie or evidence of Re. 
20. bels, Traytors, protected Theeves, or other 
infamous perſons bee good evidence in law, 
to be ggf upon the tryals of men for their 
lives, or whether the Tudges, or Turors ought 
to be Judge of the matter in fact? . 


Declara - The teſtimony of convicted, or pro- 

non. tected Rebels, Traytors, or Fellons, is no 

ſufficient evidence in law upon the tryall 
of any Perſon for his life, and the credit 

of the teſtimony of perſons accuſed or 
impeached, and not convicted of felony or 
treaſon, ought to be left to the Iury who 
are ſole Iudges of the truth, and validity 
of the ſaid teſtimony. 


- Queſtion By what law are Fayres and Markets to 
1. bee held in Capite, when no other expreſſe 
tenure bee mentioned, in his Majeſties Let- 
ters-patents, or grants of the ſame Fayres 
and Markets, although the rent or yearely 
ſumme be reſerved thereout & 


Declar- The King grants Lands to be held in 
den. free and Common-ſoccage, as of a Caſtle, 
or Manor by Letters-patents under the 

great Seale, and by the fame Letters- 
patents, or by other Letters - patents, 

grants a Fayre and Market, reſerving a 


yearly 
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Copia vera, 


Ex. per Phil, Fern, Cleric. Parl. Com. 
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Advertiſement. 


JoOME judicious People having 

read the foregoing AxGuMenT, 
and the following Imezacument, 

think that both theſe Pamphlets 
_ ought to be joined together; we 
have therefore complied with their 
Deſire, and hope, they will be 
_ pleaſing to all true Lovers of Libert 
and our Conſtitution. This Speec 
is very ſcarce and valuable, and not 
to be found any where but in 
Nalsox's Collection of Papers, 
printed in the Year, 1683, in Vol. 
ad, Page 566. 
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IMPEACHMEN 
_ : 
S RICHARD BOLTON, 
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SPEECH, &. 


Mr Lokps, 


AM commanded by the Knights, Citi- 
I zens, and Burgeſſes, of the Commons- 
Houſe, to preſent unto you, Ireland's Tra- 
gedy ; the gray headed Common-Laws 
Funeral; and, the active Statutes, Death 
and Obſequies. This dejected Spectacle 
anſwers but the prefiguring Type of Cz/ar's 
Murder, wounded to Death in the Senate, 
and by Brutys his boſom Friend, our 
Cæſar's Image by Reflection, even the fun- 
damental Laws and Statutes of this King- 
dom, the ſole Means by which our Eſtates 
are confirmed, our Liberties preſerved, our 
Lives ſecured, are wounded to Death in 
the Senate, I mean, in the Courts of Juſ- 
„„ tice, 


i x 56 ] 
tice, and by Brutus too, even by thoſe 
Perſons, that . have received their Beings 
and Subſiſtance from them, ſo that here 
enters theſe cs: 4+ ip firſt Twins, Trea- 
ſon, and Ingratitude. 
In a plain Phraſe, (m (my Lords,) I tender 
8g 


unto & Treaſon, high Treaſon ; ſuch a 
| Treaſon, that wants nothing but Words to 


reſs it. 

e counterfeit the King 8 Seal, to coun- 
terfeit the King's Money, it is Treaſon; 
but this dies with the individual Party. 

To betray a Fort, is Treaſon; but it dies 
with a few Men, 

To betray an Army, is Treaſon; but it 
dies with a limitted N jumber. Which may 

be reinforced n by politick Ind 

Io blow u doch Houſes of Faladent 
is Treaſon; Fat ſucceeding Ages may re- 
plant Branches, by a fruitful Poſterity ; but, 
this High Treaſon, which I do now in the 


Name of the Houſe of Commons, charge 


and. impeach. Sir Richard Bolton, Knight, 
Lord SO of Ireland ; and Sir Gerard 
Lowther, ht, Lord Chief Juſtice of 
the Common , 3 John, Lord Biſhop of 
Derry ; Sir George Pane Knight ; is, 
in its Nature, ſo far tranſcending any of the 
former, that the reſt ſeem to be but petty 

u. in reſpect of this. 


What 


(191. 


What is it to ſubvert the * 


Laws of this Kingdom? High Treaſon. 

What is it with a contumacious Malice, 
to trample under Feet, the rich Legacies of 
our Forefathers, purchaſed with Sweat and 
Expence ; I mean, the Statute Laws, what 

is it but High Treaſon ? 

What is it through an innate Antipathy 
to the Publick Good, to incarcerate the 
Liberty of the Subject, under the Iron and 
. weighty Chains of an arbitrary Govern- 

ment? High TRA. 
What is it (fince his Majeſty, the moſt 


amiable and delightful Portraiture of flou- 


riſhing and indulgent Juſtice to his Subjects) 
to preſent him perſonated in their extra- 
judicial Cenſures and Judgments, but to 


poſſeſs, if poſſible, the Hearts of his Loyal 2 
Subjects of this Kingdom, that he is a 


bloody and devouring Tyrant, and to pro- 
voke their never-dying Allegiance, into a 
fatal and deſperate Rebellion ? 

What is it to violate the ſacred Grants of 
many of his Majeſty's Progenitors, Kings 
and Queens of England, confirmed under 
the Broad Seal, being the Publick Faith of 


this Kingdom, by an extrajudicial Breath, 


grounded upon no Record? 

What is it to inſert a ſurreptitious Clauſe, | 
forged by ſome ſervile Brain, in the Pre- 
amble of our laſt A& of Subſidies, by 

which, 
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which, the King's moſt Excellent Majeſty, 
and the Earl of Strafford, are placed in one 
and the fame Sphere, allowing them but 
equal Influences, to nouriſh the Allegiance 
of this Kingdom : What 1s this, but to 
extol other than regal Authority, and to 
crucify the Majeſty of our moſt gracious 
Sovereign, betwixt the two Thieves of 
Government, Tyranny, and Treaſon ? 

My Lords, Having ſuch a full and laſt- 
ing Gale, to drive me into the Depth of 
theſe Accuſations, I can not hereby ſteer 
and confine my Courſe within the Com- 
paſs of Patience, fince I read in the firſt 
Volumes of their Brows, the leaſt of theſe 
to be the certain Ruin of the Subject; and, 
if proved, a moſt favourable Prologue, to 
uſher in the Tragedy of the Actors, Coun- 
cellors, and Abettors herein. | 
What was then the firſt and main Queſ- 
tion? It was the Subverſion of the Funda- 
mental Laws of this Kingdom. Let then, 
Magna Charta, that lies proſtrated, be- 
ſmeared, and groveling in be own Gore, 
count her Wounds, as ſo many pregnant 
and undeniable Proofs, mark the Epithet, 
| Magna Charta, confirmed by thirty Parlia- 
ments, in the Succeſſion of eight Kings, 
the Violation of which, hath ſeveral Times, 
engaged the Kingdom of England in a 
voluntary Sacrifice: A Charter, which im- 

poſeth 


T | 
poſeth that pleaſant and well - becoming 
Oath, upon all Sovereignty, to vindicate 
and preſerve the Immunity thereof, before 
the Crown incircle their Royal Temples ; 
in this Oath, of ſo high Conſequence, and 
general Intereſt, his Majeſty doth in a 
Manner, levy a Fine to his Subject's Uſe, 
for avoiding all fraudulent Conveyances in 
the Adminiſtration of Juſtice, and this Oath 
is tranſplanted unto the Judges, as the Fe- 
offees in Truſt, appointed between his Ma- 
jeſty and the Subject, and ſealed by his 
Majeſty's provident Care, with that empha- 
tical Penalty, that their Eſtates and Lives, 
| ſhall be in the King's Mercy, upon the 
Violation of the ſame, either in the Whole, 
or in Part; neither hath the deſerved Pu- 
niſhment for the Breach of this Oath, en- 
acted as fulgura ex vitrio, or as Bugbears 
to enforce the Obedience of Children; no, 
my Lords, the juſt Execution of it upon 
their Predeceſſors, though in Breaches not 
ſo Capital, might have warned them to 
have ſtrangled their ill-born Reſolutions in 
the Cradle, before they now proclaim their 
Infancy, and petition for their Puniſhment. 
Witneſs, Sir Thomas Weyland, his Baniſh- 
ment, Confiſcation of his Goods and Lands, 
only for his mercenary Juſtice, contrary to 
his Oath, who was Chief Juſtice of the 
Common Pleas, in the Time of Edward 


the 


5 1 60 
the Firſt. Witneſs, Sir Pilkam Thorp, 
Chief Juſtice of the King's Bench, in the 
Time of Edward the Third, who was ad- 
udged . to be hanged, becauſe he had 
roken the King's Oath, made unto the 
People, wherewith he was entruſted with 
the Roll. 8 bk — 
Now, my Lords, though the Magna Charta, 
be ſacred for Antiquity, though its Confirma- 
tion be ſtrengthened by Oath, though it be 
the proper Dictionary that expounds meum 
& tuum, and aſſigns a Subject his Birth- 
right; yet, it only ſurvives in the Rolls, but 
is now, miſerably rent and torn in the 
Practice, £ 
Theſe Words, Salvo Contenemento, live 
in theRolls, but they are dead in the Caſtle- 
Chamber. | 
' "Theſe Words, nullus liber homo ejicitur 
@ libero ſuo tenemento, in prejudicium pa- 
rium, live in the Rolls, but they are dead 
where Property and Freehold are deter- 
mined by Paper-Petitions. 8 . 
Theſe Words, null: vendemus nulli diffe- 
remus juſtitiam, live in the Rolls, but they 
are dead when the Suites, Judgements, and 
Execution of the Subjects are wittingly and 
ulegally ſuſpended, retarded and avoid- 


I Shall we defire to ſearch the mortal 
Wounds inflicted upon the Statute Laws, 
82855 who 
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[ 161 1 
who ſees them not lying upon their Death 
Bed, ſtabbed with Proclamations, their 
imitive and genuine Tenures eſcheated 
by Acts of State, and ſtrangled by Mono- 


polies. 
Will you e the Liberties of the Sub- 


jects, every Priſon ſpues out illegal dere 


ments and Commitments, every Pillor) 


_ dyed with the forced Blood of the Subjects 


and hath Ears, though not to hear, yet to 
witneſs this Complaint. 

Do you doubt of the Defacement of the 
amiable Offices of his Majeſty's moſt tran- 
ſplendent and renowned Juſtice and Grace; 
let then that Microcoſme of Letters-Parents 
confirmed under his Majeſty's and his Pre- 
deceffor's Broad Seal of the Kingdom, be- 


ing the Publick Faith thereof, and yet un- 


chriſtened by frivolous and private Opinions, 
riſe up in Judgment; let the abortive Judg- 
ment of the Tenure in Capite, where no 
Tenure was expreſſed, nay, let the here- 


tical and traiterous Opinions, where the 


Tenure was expreſſed, yet, to draw in all 
by Markets and Fai 3 granted in the ſame 
Patents, rife up in Judgments. What 
Glaſs hath this unhappy divided Kingdom 
from his Majeſty's Preſence and Audience, 
to contemplate the fair and raviſhing Form 
of his Royal Intentions in, but in the clear, 
and diaphanous Adminiſtration of his Juſ- 
tics ? 


[ 162] 


| tice? FE what do theſe traiterous and ille- 
Practices aim at but in Affront to his 
ajeſty, (which we moſt tenderly reſent) 
and Diſcontent to his Subj jects, to multiply 
as by a magick Glaſs, the Royal Diſpenſa- 
tion of his Favours, into the ugly and de- 
formed Viſage of their Suppreffion of the 
Liberties, Devaſtation of the Eſtates, and 
the Deprivation of the Lives of his Loyal 


Subjects ? So that it may be faid, 


Regali Capiti Cervicem Conſul equi nam, 
Fungere fic vellet vartaſque inducere Plumas, 


My Lords, Theſe ought to be conſider- 
ed with as ſerious an Ear, as they were 
practiſed by miſchieyous Experiments. En- 
- quire of the Netherlands, why their Fields 
are grown fertile, by the Inundation of 
Blood? Why the penſive Matrons folem- 
nize too too frequent Funerals of their Huſ- 
bands and Iſſue? and they will anſwer you, 
it was for the Preſervation of their heredi- 
tary Laws, which Tyranny would have 
innovated. 

This Kingdom, perſonated in the fable 
Habit of a Widow, with diſhevelled Hairs, 
ſcems to petition your Lordſhips, that ſince 
ſhe is a Mother to moſt of us, yet certainly 


à a Nurſe unto us all, that you would make 
ſome 


[ 163 ] 
Cs other for Redreſs of. her tyrannical 
Oppreſſion. 

| Theſe Perſons impeached, reſemble the 
opacous Body of the Earth, interpoſed to 
eclipſe that Light and Vigor, which the 
ſolar Aſpe& of Majeſty would communi- 
cate unto his Subjects. 

They imitate the Fiſh Sepia, that vo- 
mits a dark Liquor out of her Mouth, to 
cloud the Waters, for her ſecurer Eſcape. 
They are thoſe to whom the Keys have 
been committed, yet they have barred the 
Door to them that knocked. 

They are thoſe unnatural Parents, that 
give their Children Stones inſtead of Bread, 
and Scorpions for Fiſh, Was it for this 


Purpoſe, that the Royal Authority ſituated 
them in theſe eminent Places, that like 


| Beacons upon high Hills, they ſhould dif- 
cover and proclaim each Innovation 'and 
Stratagem againſt the Publick Weal ; whilft 
they in the mean Time employ therein, 
Fire to Publick Incendiary, or, like Ignes 
fatui, ſeduced the eaſy and believing Tra- 
veller, into Pits, and unexpected Mires ? 
Were they ſworn to ſeal their Damna- 


tion, and not their Confirmation of our 


Liberty, Eſtates, and Lives ? Shall a Man 
be cenſured for Perjury, in that Breach of 
his private Faith, and thofe be juſtifiable in 


_ Treaſon, aggravated by Vera * the 
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Dienlty of the Crowns, and Publick Faith 
of the Kingdoms? No, my Lords, the 
grave, judicious, and mature Examination, 
and deſerved Puniſhment of theſe traiterous 
Proceedings, will ſpeak theſe Times as 
glorious to Poſterity | in their Information, 
as they are now lamented in their Perſe- 
cution. | 
.. = Blood-thirſting Sword of an hoſtile 
Enemy, by a timely Union, and a defen- 
five Preparation, may be prevented. 

The thin-ribbed Carcaſe of an univerſal 
Famine, may have his Conſumption re- 
ſtored, by a Supply from our neighbouring 
Nations, 

The quick-ſpreadin g Venom of infec- 
tious Peſtilence, may be prevented by Anti- 
dotes, and qualified by Phyſical Remedies ; 
but this Catholick Grievance, like a Snake 
in the moſt verdant Walks, (for ſuch are 
the unblemiſhed Laws truly practiſed) 
Stings us to Death when we are moſt ſe- 
cure ; and like the King's Evil, can only 
be cured by his Majeſty' s free and gracious 
Permiſſion of our modeſt and gentle Pro- 
ceedings for his Vindication and our Preſer- 
vation therein concluded. 
Spencer and Gaveſion, who have left 

their Names monumentally odious, for the 
evil Council they fed the King's Ear with, 
yet, did poſſibly advantage their own 
Friends, 


Ts 
Friends; while theſe dart their Envy and 
| Treaſon for a common Center, equally 
touching the Bounds of every Superficies : 


4 


For, as concerning the valid Eſtates they 
have illegally overthrown, when the Laws, 
by your Lordſhip's Induſtry, receive their 
native Vigor, they will reaſſume their Con- 
firmation; but the Eſtates, happily in them- 
ſelves legal, that they have in an extraju- 
dicial Form eſtabliſhed, will haſte as ſpee- 
dily to their Diſſolution; ſo that, Judas 
like, they betray their beſt Friends with a 
Kiſs. 5 
My Lords, I can not find any ſurviving 
Chronology of Times, this Seaſon, to be 
parallelled with all Circumſtances, which 
makes me view the Records amongſt the 
Infernal Spirits, to find, if matched there, 
I might extenuate their Facts, where firſt 
they appear like the falſe Spirit, ſent into 
the Mouth of the Prophet to Abab, to ſpeak 
Deluſions to ſubvert the Hoſt of God. 
The moſt: vehement and traiterous En- 
counter of Satan, is lively decyphered in 
the true Example of Job: Where firſt, I 
obſerve the Diſmology, he overthrows-not 
Fove's Magna Charta, he diſſeizes him not 
of his Inheritance, nor diſpoſſeſſes him of 
his Leaſes; but only diſrobes him of ſome 
Part of his Perſonal Eſtate: When he pro- 
ceeds to infringe 7s Liberty, he doth 
eee 4 Sag not 
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not bis © nor cut off his Ears, nor 
dore him through the Tongue ; he only 
ſpots him with ſome Ulcers ; here Satan 
ſtays, when theſe Perſons, by their traite- 
rous Combinations, envy the very Blood 
that runs unſpilt in our Veins; and, by 
_ obtruding bloody Acts, damn d in the laſt 
PS: will give Satan Size-Ace, and 
the Dice at Jriſb, in inthralling the Lives 
of the Subjects, by their arbitrary Judica- 
ture. 
| +] would not, my Lords, be underſtood 
to impute to the Judges, an infallibility of 
Error, nor, in impeaching theſe, to tra- 
duce thoſe, whoſe Candour and Integrity, 
ſhine with more admired Luſtre, than their 
. White Furrs, who like Trophies of Virgin- 
Juſtice, ſtood fixed and unmoved in the 
rapid Torrent of the Times, while theſe, 
like Straws and Chips, played -in the 
Streams, until they are devolved in the 
Ocean of their deſerved Ruin. 

No, my Lords, humanum eft Errare, and 
"the Law allows, Writs of Error, and Arreſt 
of Judgment; but where there is craſa 
Ignorantia againſt their Oath, againſt the 
fundamental, elementary, and 3 Laws 
of the Kingdom: : Nay, my Lords, where 
It is rather premeditata Malitia, where there 
is an emulating Policy, who ſhould raze 
and embezle the Records in the Pratick, 


that 


167 


that are for the tender Preſervation of ur 


Liberties, Eſtates, and Lives, ſeeking only 
to be glorious in a National Deſtruction, as 
if their Safety were only involved in our 
Ruin, there I have command to Pity, but 
not to excuſe them. 

To kill a Judge, quatenus a Judge, i is 
not Treaſon, but to kill a Judge fitting in 
the Place of Judicature, is Treaſon ; not 
for that the Law intends it out of any Ma- 


lice againſt the Party, but for the Malice 
againſt the Law ; where then can an in- 
tenſive, or an extenſive Malice be expreſſed 


or implyed againſt the Law, than the 
practical Dialect of theſe Perſons impeach- 


ed, ſpeaks with a known and crying Ac- 


. 

The Benjamites ſlang 1 with their 
Left Hands, yet they would not miſs a 
Hair's Breadth. Theſe extrajudicial Pro- 
ceedings, are ſlung with the Left, I mean, 


they are ſiniſtrous, and imprint their black 


and blue Marks more certain, and more 
fatal; for that they may ſay, Que regio in 


terris noſiri non plena Laboris? though 


theſe Things be familiar unto us, yet, I can- 
not but admire how this unproportionable 
Body of Judicature, ſhould ſwell up into 
ſuch a vaſt and ulcerous Dimenſion ; but 
why ſhould I, conſidering this excentrick 
Motion of the Body of the Law, had its 
Birth obſcure, * the Tares that 
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were ſown in the Night-time ; but here 


is the Difference, they were ſown by the 
Enemy in the Abſence'of the Maſter : But 
_ theſe are ſown by the Grand Maſters them 
ſelves, purpoſely to over top and choke 
the expected Harveſt, | 
| Wa s in Law, we conſequently in 
Government, creep in like Hereſies in 
Religion, lyly and ſlowly, pleading in the 


End, a fawcy and uſurp'd e by 


uncontrouled Preſcription. 
My Lords, This is the firſt Sitting, : nd I 


have only chalked out this deformed Body 


of high Treaſon: I have not drawn it at 


length, leſt it might fright you from the 
further View thereof. In Concluſion, it is 
the humble Defire of the Commons, that 


the Parties impeached, may be ſecured in 


their Perſons, ſequeſtered from this Houſe, 
'from the Council Table, and all Places of 
Judicature, as being Ciuiliter mortui; that 
they may put in their Anſwers to the Ar- 
ticles ready now to be exhibited againſt 
them : And that all ſuch further Proceed- 
ings may be ſecretely expedited, as may be 
ſuitable to Juſtice, and the Precedents of 
Parliaments, fo his Majeſty may appear in 
his triumphant Goodneſs and Indulgency 
to his People; and his People may be ra- 
viſh'd in their dutiful and chearful Obedi- 
ence, and N to his Majeſty; your 
Lordſhips 


-[ 169 ] | 
Lordſhips may live in Records to Poſterity, 
as the inſtrumental Reformers of thoſe cor- 
rupted Times ; and that the Kingdom and 
Common- wealth may pay an amiable Sacri- 
fice in Retribution and Acknowledgment of 


his Majeſty's multiplied Providence for our 
Preſervation herein, 
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Reede 


AK Te LE S 


Of the Knights, Citizens, and Burgeſſes, in 


the Parliament aſſembled, againſt 


Sir RICHARD BOLTON, Knight, Lord 
Chancellor of Hreland. 


| JOHN Lord Biſhop Fe 2357 And, 
Sir GERARD LOWTHER, Knight, Lord 


Chief Juſtice of his Majeſty's Court of 


 Common-Pleas. And, 


Sir GEORGE RADCLIFF, Knight. 


In maintainance of the Accuſation, whereby 


they and every of them, ſtand charged 


with High Treaſon. 

HAT they the faid Sir Richard 
Bolton, Knight, Lord Chancellor of 
Ireland; John Lord Biſhop of Derry; Sir 
Gerard Lowther, Knight, Lord Chief 


Juſtice of his Majeſty's Court of Common- 
_ Pleas; 
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Pleas; and, Sir George Radcliff, Knight; 
intending the Deſtruction of the Common- 
Wealth of this Realm, have traiterouſly 
confederated and conſpired together, to 


ſubvert the fundamental Laws and Govern- 


ment of this Kingdom, and in purſuance 
thereof, they, and every. of them, have 
traiterouſly contrived, introduced, and ex- 
erciſed an arbitrary and tyrannical Govern- 
ment, againſt Law, throughout this King- 
dom, by the Countenance, and Aſſiſtance, 
of Thomas Earl of Strafford, then Chief 
Governor of this Kingdom. 


II. 


THAT they, and every of them, the 
+ faid Sir Richard Bolton, Knight, Lord Chan- 
cellor of Ireland; John Lord Biſhop of 
Derry; Sir Gerard Lowther, Knight, Lord 
Chief Juſtice of the Common-Pleas ; and, 
Sir George Radchff, Knight; have traite- 
rouſly aſſumed to themſelves, and every 
one of them, Regal Power, over the Goods, 
Perſons, Lands, and Liberties, of his Ma- 
jeſty's Subjects in this Realm; and likewiſe, 
have maliciouſly, perfidiouſly, and, traite- 
rouſly given, declared, pronounced, and 
publiſhed, many falſe, unjuſt, and, erro- 
neous Opinions, Judgements, Sentences, 
and Decrees, in extrajudicial Manner, 

2 againſt 
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N 1 
againſt Law, and have perpetrated, prae- 
tiſed, and, done, many other traiterous 
and unlawful Acts, and Things, whereby, 
as well divers Mutinies, Seditions, and, 
Rebellions, have been raiſed, as alſo, many 
Thouſands of his Majeſty's Liege People of 
this Kingdom, have been ruined in their 
Goods, Lands, Liberties, and Lives, and 
many of them being of good Quality and 
Reputation, have been utterly defamed by 
Pillory, mutilation of Members, and other 
infamous Puniſhments, by Means whereof, 
his Majeſty, and the Kingdom, have been 
deprived of their Service, in Juries and 
other publick Employments, and the gene- 
ral Trade and Traffic of this Iſland, for the 
moſt Part deſtroyed, and his Majeſty highly 

damnified in his Cuſtoms, and other Reve- 
nues, | 


III. 


THAT they the ſaid Sir Richard Bolton, 
John Lord Biſhop of Derry, Sir Gerard 
Lowther, Knight, and Sir George Radchf, 
and every of them, the better to preſerve 
themſelves, and the faid Earl of Stafford, 
in theſe and other traiterous. Courſes, have 
laboured to ſubvert the Rights of Parlia- 
ment, and the antient Courſe of parliamen- 
tary Proceedings ; all which Offences, were 

| „ 


conteived,.. ited, 8 and 
done, at ſuch Time, as the ſaid Sir Richard 
Bolton, Sir Gerard Lowther, and Sir George 
Radcliff, Knights, 'were privy Counſel an 
of State within this Kingdom, and 
their, and every of their Oaths of the fame, 
at ſuch Times as the ſaid Sir Richard Bolton, 
Knight, was Lord Chancellor of Ireland, 
Chief Baron of his Majeſty's Court of 
Exchequer, within this 1 
Sir Gerard Lowther, Knight, was Lord 
Chief Juſtice of the ſaid Co of Common- 
Pleas ; and, againſt their Oaths of the ſame, 
and at ſuch Time as the ſaid John Lord 


'. Biſhop of Derry, was actual Biſhop of 


Derry, within this Kingdom, and were 
done and ſpeciated contrary to their and 
every of their Allegiance, ſeveral and reſpec- 

tive Oaths taken in that Behalf. 


1v. 


FOR which, hs aid Knights, Citizens, 
and Burgefles, do impeach 5 ſaid Sir 
Ricbard Bolton, Lord C Chancellor of Ireland; 
 Fohn Lord Biſhop of Derry; Sir ard 
Lowther, Knight, Lord Chief Juſtice of 
his Majeſty's ſaid Court of Common-Pleas ; 
and, Sir George Radchff, Knight, aforeſaid, 
and every of ay of High Treaſon, againſt 
our Sovereign Lord the King, his Crown 


and Dignity. IR 


* 
* l * » vw » * N 
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THE ſaid Knights, Citizens, and Bur- 
geſſes, by Proteſtation, ſaving to themſelves, 
the Liberty of exhibiting at any Time here- 
after, any Accuſation, or Impeachment 
againſt the ſaid Sir Richard Bolton, Fobn 
Lord Biſhop of Derry, Sir Gerard Lowther, 
and, Sir George Radchff, aforeſaid, and 
every of them, and alſo, of replying to 
them, and every of their Anſwers, which 
they and every of them, ſhall make to 
the ſaid Articles, or any of them, and of 
offering Proof alſo, of the Premiſſes, or of 
any other Impeachment, or Accuſation, as 
ſhall be by them exhibited ; as the Caſe 
ſhall according to the Courſe of Parliament 
require. 1 


AND, the ſaid Knights, Citizens, and 
Burgeſſes, do pray, that the ſaid Sir Richard 
Bolton, Knight, Lord Chancellor of Ireland ; 
John Lord Biſhop of Derry; Sir Gerard 
Lowther, Knight, Lord Chief Juſtice of his 
Majeſty's ſaid Court of Common-Pleas, and 
Sir George Radcliff, Knight, and every of 
them, be put to Anſwer to. all and every 
of the Premiſſes, and that all ſuch Pro- 
ceedings, Examinations, Tryal, and Judg- 

ww ment, 


_— TY ment, may be upon them and egy of 7 A 
_—_ them, had and uſed, as is agreeable to | 
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